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	AB 1124 (2015)
	Regarding the Drug Formulary, commenter notes that:
· “exempt” drugs do not need to go through prospective UR
· Can be dispensed after an injury or before and after surgery
Commenter questions if this will require a resubmission of UR Plan to include in the pre-approval process section (CD).
	Christina Dellosa
Manager Managed Care
InterMED
July 24, 2024
Written Comment
	The DWC would expect UR plans to be updated to comply with drug formulary rules.
	None.

	ACOEM Checklists
	Commenter requests that the Division encourage ACOEM to develop checklists based on their treatment guidelines to help providers and UR physicians better understand the recommended treatment.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	Agree. The DWC is aware of efforts on the part of ACOEM to develop these checklists and the DWC supports efforts to assist in better understanding of the MTUS/ACOEM Guidelines by all parties involved.

	None.

	Carriers & Medical Information
	Commenter opines that carriers should have the responsibility to make sure all of the medical information submitted by the medical provider is available to all of their agents, including their utilization review physicians.
Commenter’s organization gets complaints from its members who work for UR companies who say that often they do not have access to the complete medical record - only a summary of the medical record provided by a third party along with a recommendation to approve or deny. This third party makes judgment calls as to what information the UR physician needs to make a decision. Many times, they do not anticipate all of the information that is needed by the UR physician. This causes denials based on lack of information.
"Lack of information" is a common EOB message. Many times, there is information already in the medical record that would have answered the questions of the UR physician and allowed the treatment to move forward, if they just had access to the information. UR physicians need access to the entire medical record. This is particularly important if the third party is recommending denial of the medical service.
Commenter’s organization gets complaints from members treating injured workers that UR companies deny medical treatment based on lack of information. Often times, this is information that the medical provider has already sent to the carrier but has not provided to the UR physician.
Commenter is not sure who drops the ball, but undeniably the carrier's UR physicians do not have access to all the medical information submitted by the treating provider. This causes frustration and unnecessary administrative costs for treating providers who have to resend information, unnecessary treatment delays for injured workers, and friction in the system.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	The DWC appreciates this comment and hopes to address this in a future rulemaking. At this time, the remedy for a UR physician who does not have all necessary information is to make a request for the information. This is in the statute (at Labor Code section 4610(j)).
	None.

	Claims Adjuster Responsibility
	Commenter states that the claims adjuster assigned to a claim needs to be held responsible for managing the claim. Fundamental to this responsibility is clarifying that claims adjusters have the ability to approve treatment requests without having to go through a more formal UR process. Commenter opines that in many cases, the claims adjuster may be able to decide whether the treatment is medically necessary without an escalated utilization review. This would speed up the UR process and treatment for injured workers.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	Existing law already states, “a non-physician reviewer may approve requests for authorization of medical services.” (See 9792.7(b)(3).) The proposal does not change this. As such, no further clarification is necessary. Additionally, it is up to claims administrators to determine how to handle matters within the scope of the law.

	None.

	DWC Audit Unit, IMR and UR Investigations
	Commenter notes that these internal DWC units are tasked with investigating and auditing UR and IMR violations.  Commenter states that not all compliance abuses or associated fraud, waste, and abuse violations by the claims administrators and their representatives are being addressed. Commenter states that although multiple incidents have been brought to their attention, the current process has no formally established responsibility or obligation to fully capture, document, and track all complaint actions, decisions and associated remediation plans.  Commenter opines that the lack of a comprehensive, formal, documented process to notify the complainant of the status of the audit or investigation makes the process ambiguous and irrelevant and that this lack of transparency diminishes the DWC’s credibility and establishes a perception of bias and unfairness against the injured worker. 
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	These comments are outside the scope of this rulemaking. General complaints against the DWC’s audit and investigative processes are inappropriate for this forum.
	None.

	Emergency Treatment 
Emergent surgery
	Commenter recommends that the DWC consider adding language to the existing language that clarifies the term emergency treatment or emergent surgery as an exemption from prospective review. Commenter states that it is not uncommon for specialist and surgeons to consult on injuries that require a narrow therapeutic window due to a time sensitive and urgent injury to prevent permanent and substantial impairment to a limb or bodily function. In these cases, many injuries may not necessarily rise to the level of one often used medical definition of “emergency,” which some may assume to mean treatment that is required immediately, or treatment required that same day.
Commenter states that there are several work-related conditions (for example, any acute fractures or acute tendon ruptures) that may require a specialist to perform a procedure or surgery within a few days of within a week or two at the most, to prevent life-long disability and permanent impairment. Commenter opines that these situations should be considered as emergent treatment or an emergency and be exempt from prospective review.
Commenter recommends that emergency treatment include those surgeries or procedures that are generally required to be performed within 3 weeks from the time of injury to prevent or reduce the risk of permanent and substantial impairment to a limb or bodily function.  Commenter states that current regulations leave it open to interpretation by the individual and to the UR entity, and often these decisions are at odds with what is best for the patient in the opinion of the treating physician.
Commenter recognizes that clarifying this could open the process up for similar abuses and therefore recommends the same type of “pattern of practice” and associated penalties be applied as those in the 30-day prospective UR exemption language.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	This is a statutory issue. Additionally, there are expedited review procedures that are intended for situations requiring urgent medical care.
	None.

	Evidence of UR/IMR abuses
	Commenter submitted several emails regarding communications illustrating delayed and denied requests for treatment (over 6 months) and a denial to change a medication due to a bad reaction to a drug, regarding getting approved medical treatment for his workers’ compensation injury.
	Earl Moss
Injured Worker
Addendum to
July 25, 2024 
Written Comment
	This is not the appropriate forum for lodging case-specific individual complaints. Thus, these comments are outside the scope of this rulemaking.
	None.

	General
	Commenter states that these regulations have taken a long time to draft since SB 1160 passed and that they are sorely needed.
Commenter reached out to their orthopeadic practices to inquire what their top three UR problems were. Their top three issues that they would like to see resolved are:
· denials based on lack of information
· having to search for RFA responses (sent by mail, fax, email, or not at all)
· timely responses to the RFA
Commenter opines that the proposed regulations do not address any of these concerns. 
Commenter states that her organization is made of up orthopeadic surgeons who work as UR review doctors and those that treat workers’ compensation patients and that she hears complaints from both sides. The primary complaint from the UR reviewers that they don’t have access to the complete medical record. 
Commenter states that there needs to be a place on the new form that indicates specifically where/how the RFA response will be received and that there needs to be a timely response to the RFA and, failing that, the requested treatment should just be deemed approved.  Commenter states that it isn’t helpful to the injured worker to keep returning to the doctor when there is no response to the RFA.  Many of their doctors are asking the carriers to refer their patients to someone else.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Oral Comment
	Regarding comment that there should be a place on the proposed PR-1 where the response should be sent, commenter is directed to the DWC’s response to commenter’s comments regarding section 9785.6, below. 

Additionally, there is established case law that untimely UR responses can be addressed with the workers’ compensation appeals board. The DWC is without authority to change this.
	See action noted below, in response to similar comment made by commenter regarding section 9785.6.

	General Comment
	Commenter supports the DWC’s intent to implement statutory changes from SB 1160 and AB 1124, expedite the delivery of medical treatment to injured workers, and establish proper oversight over entities and enforcement of the rules. 
Commenter recommends that the DWC provide sufficient time for medical providers, claims administrators and UROs to implement these changes, including necessary system updates to comply with the new rules.
	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	The comment is not sufficiently specific to allow the DWC to know which proposed regulations would require time for implementation. Additionally, the rulemaking process itself puts the industry on notice of forthcoming changes.
	None.

	General Comment
	Commenter appreciates the DWC’s efforts crafting proposed regulations to better align with the requirement of SB 1160 and AB 1124.  Commenter notes that this has been a significant undertaking and recognizes the challenges presented and the need for continued changes to the regulatory environment to ensure the overall process aligns with both the legislative and regulatory intent.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	The DWC thanks the commentor for this acknowledgment.92.797
	None.

	General comment
	Commenter notes that SB 1160 created new Labor Code subsection 4510(o) which states that the Administrative Director shall develop a system for the mandatory electronic reporting of documents related to every utilization review performed by each employer, to be administered by the Division of Workers’ Compensation (DWC). 
Commenter requests that the DWC consider implementing the electronic reporting requirements and recommends that stakeholders be involved in developing this process so that their different systems are considered. 
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Oral Comment
	The Division is working with the Department of Industrial Relation’s IT unit to create a reporting database. This will be the subject of future rulemaking. 
	None required.

	General Comment
	Commenter opines that updated forms will not achieve the results necessary to reform the UR system.  
Commenter recommends that DWC implement and maintain a central portal for submission of reports, requests for authorization and utilization review requests.
	Cori Barnes, Director
Medical Services
Omaha National
July 25, 2024
Written Comment
	As noted above, the PR-1 form has been changed to be optional for use. Regarding commenter’s suggestion that DWC implement and maintain a central portal, this is outside the scope of this rulemaking as it would require legislative action.
	None.

	General Comment
	Commenter is a pro per injured worker that has experienced multiple denials over treatment for his injuries. Commenter alleges that his employer/employer’s insurer has ignored formal UR and IMR rules, requirements, and procedures in relation to his medical treatment since 2006.  Commenter claims that his formal complaints to the DIR, DWC and audit teams have been left unanswered despite multiple alleged violations by his employer, including the claims administrator, legal representative and designated UR peer reviewer.
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	The DWC is aware of commenter’s complaints. However, submission of complaints via the rulemaking comment process is not an appropriate avenue for resolution of UR and IMR related complaints.
	None.

	General Comment – Broader Reforms are Needed
	Commenter appreciates the Division's efforts but opines that these proposed changes do not go far enough to resolve provider complaints within the DWC UR system.
Commenter states that additional UR regulations should be added to the UR regulatory clarifications and that broader UR reforms are needed to retain medical providers in the Workers' Compensation system.
Commenter states that the Utilization Review (UR)/Prior Authorization (PA) processes are a problem not only for the Workers' Compensation system, but also for group health patients. It is commonly accepted that UR /PA systems are burdensome for providers and limit patients access to treatment - even for common procedures which ultimately are approved a high percentage of the time.
The California Health Care Foundation (CHCF) recently released a report entitled "Improving the Prior Authorization Process" focused on group health. Improving the Prior Authorization Process: Recommendations for California - California Health Care Foundation (chcf.orq)
The report found that 4 in 10 Californians report waiting for their health insurer to authorize care prescribed by their doctor. We believe that the California Workers' Compensation system has an even higher level of treatment delays due to utilization review delays and denials.
Commenter opines that the recommendations from CHCF are also applicable and could improve the Workers' Compensation UR system. Key takeaways from the CHCF report were:
• While prior authorization can be an important tool for health plans and medical groups to ensure patients get the right care, there is widespread agreement that prior authorization processes need to be improved.
• Problems with prior authorization include that providers don't have enough information about prior authorization requirements and that patients have to get prior authorization approvals too many times for the same treatment.
• Ways to improve prior authorization in California include requiring payers to use automated systems for prior authorizations and limiting how often prior authorization is needed for ongoing treatments.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	Commentor’s suggestions are outside the Division’s jurisdiction or are beyond the scope of this rulemaking. Suggested reforms should be taken up with a suitable member of the legislature. 
	None required.

	General Comment – Enforcement
	Commenter opines that the DWC should develop basic quality standards upon which a random sampling of UR reports can be compared to grade the URO. These quality measures may include proper application of MTUS and other evidence-based guidelines, peer to peer contacts attempted and completed, consultation efforts, availability of pertinent medical records to the reviewer and other relevant criteria. Commenter recommends that sanctions be considered such as suspension of services, a publishing grading system or financial penalties for programs that do not meet minimum quality standards.

	Akbar Sharip, MD, MPH, FACOEM
President, Western Occupational and Environmental Medical Association (WOEMA)
July 25, 2024
Written Comment
	The DWC appreciates the commentor’s support for high quality standards in the UR process and will consider the proposals for future rulemakings.

The DWC further notes that existing UR investigations do cover some of these standards and that, additionally, UR organizations are also subject to audits under URAC to determine adherence to its own quality standards. The current proposal also includes remedies such as suspension of a UR plan entity and financial penalties.
	None required.

	General Comment – Task Force
	Commenter recommends that the DWC convene a task force or advisory group that identifies methodologies to best improve clinical decision-making and outcomes.
Commenter opines that clinical documentation could be improved through adding of better tracking of functional status, work status and health outcomes.
	Akbar Sharip, MD, MPH, FACOEM
President, Western Occupational and Environmental Medical Association (WOEMA)
July 25, 2024
Written Comment
	These comments are outside the scope of the proposed regulations. It is noted that the MTUS-ACOEM Guidelines do provide some guidance on this topic.
	None required.

	General Comment – UR Quality Control
	Commenter states that both his organization and ACOEM have published papers concerning UR quality and processes.  

Commenter opines that the reforms enacted under SB1160 (Mendoza, 2016) allow for DWC to adopt criteria above and beyond URAC requirements for Utilization Review Organizations (UROs). Commenter opines that the DWC require UROs to:
a. Document a Quality Assurance program that covers both administrative processes and clinical quality.  Each URO should describe their administrative process and quality controls.  The effectiveness of these programs should be monitored and shared to develop best known practices that the entire system will gravitate towards.
Facilitate interaction between reviewing and treating physicians to discuss treatment plans. UROs should develop a methodology to provide feedback to treating physicians to educate them about the MTUS and a friendly process to discuss treatment plans that deviate from the MTUS but may be effective.
	Akbar Sharip, MD, MPH, FACOEM
President, Western Occupational and Environmental Medical Association (WOEMA)
July 25, 2024
Written Comment
	The DWC appreciates the commentor’s support for high quality standards in UR and will consider this for future rulemakings. That said, the URAC (WCUM) accreditation process already includes a Performance Monitoring and Improvement (or quality assurance) program.

Agree regarding the concern for facilitating interactions between treating and UR physicians.  This is being attempted via the proposed PR-1 form, which will be optional and will include a field in Section A allowing an opportunity for the requesting physician to justify the need for treatment that falls outside of the guidelines.  

Additionally, physicians in the workers’ compensation system have various other resources available to educate them about the MTUS. This includes free access to the MTUS/ACOEM guidelines and a physicians guide. 
	None required.

	MTUS Requirements
	Commenter states that there is considerable reference to the usage of the Medical Treatment Utilization Schedule (MTUS) as a significant part of the standard used as a framework in determining the most effective treatment of work-related illness or injury to achieve functional improvement, return-to-work decisions and disability prevention, and there are also references indicating that treatments shall not be denied on the sole basis that the MTUS does not address the condition or injury.  Commenter notes that according to the proposed changes, two limited situations may warrant treatment based upon recommendations outside of the MTUS. These detailed MTUS consideration exclusions are specific to medical conditions or injuries not covered by the MTUS. Medical care would be provided under other medical treatment guidelines or peer-reviewed studies in these cases. This would be determined by applying the Meical Evidence Search Sequence, as outlined in section 9792.21.1.
Commenter opines that this process should also require the specificity that the identified peer reviewer should have certified in-depth clinical knowledge and experience in the proposed medical specialty being reviewed. Commenter provides the example of a Generalist Care Physician (GCP) reviewer that has minimal experience or knowledge of a specific medical specialty field associated with a recommend treatment, such as cardiology or nephrology, would not be able to correctly evaluate the therapy proposed by the Treating Physician/Specialist.
Commenter states that if successfully challenged, the second exclusion is based on the MTUS’s presumption of correctness. According to the rule, the presumption is rebuttable and may be refuted by a preponderance of scientific medical evidence that establishes a variance from the schedule reasonably required to cure or relieve the injured worker from the effects of their injury. Commenter notes that the treatment physician bears the burden of rebutting the MTUS’s presumption of correctness by a preponderance of scientific medical evidence to seek treatment outside the MTUS.
Commenter opines that since this exception involves critical or urgent care practices and places the burden of proof directly upon the treating physician, that the MTUS exclusion process must specifically designate the acceptable scientific medical evidence criteria (e.g., systematic review of randomized controlled trials, meta-analysis, evidence summaries developed from systematic reviews). If treating physicians must provide scientific medical evidence, commenter opines that the peer reviewers must also be able to provide relevant scientific evidence in support of their arguments and potential denials. 
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	Comment appears to be, generally, outside the scope of this rulemaking.

However, insofar as comments refer to the level of specificity with which a UR reviewer is required to support their modification or denial decision, existing law requires UR physicians to cite to the guideline or study containing the recommendation they rely on. (See regulation 9792.21.) This proposal does not change this requirement.
	None.

	On-line automated UR System
	Commenter requests that the Division study recommendations in the CHCF report and consider additional UR reforms which would implement a real-time centralized on-line prior authorization process to speed up the Utilization Review system and improve communication between payors and providers.
State Fund had a real-time UR pilot project a few years ago. It would be good to see what lessons can be learned from their pilot project and whether technology has improved to now allow this program to be implemented statewide.
The first step towards an automated UR system would be to require Workers' Compensation carriers/self-insured employers to implement an on-line UR portal for providers to submit their RFAs. HMO/PPO plans commonly make these on-line portals available to medical providers to submit treatment requests and for them to respond to the requests. It's one central place to document the date the request was submitted and the payor response.
Commenter states that the current UR system is archaic and needs to be completely automated.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written and Oral Comment

	The commenter’s suggestions are outside the scope of this rulemaking. However, the DWC agrees with some of the remarks and appreciates them; and hopes to consider them in a future rulemaking.
	None.

	Pattern and practice – General Comment
	Commenter questions how many times that a physician can make use of the “MTUS exception process” before it becomes a “pattern and practice.”  How would this be assessed on a later audit? 
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	“Pattern and practice” is addressed at proposed section 9792.9.7(c).
	None.

	Penalty of Perjury requirement
	Commenter opines that just like treating physicians, utilization review physicians should be required to sign under penalty of perjury that they personally reviewed the medical records and that they wrote the utilization review decision.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	UR Medical Directors are already tasked with ensuring that UR processes are in compliance with the statute. Additionally, UR physicians are regulated by their respective Boards and any concern for inappropriate physician behavior should be shared with the applicable Board as well as shared with the DWC via our UR complaint form. 
	None.

	PR-3 and PR-4 Forms
	Commenter requests that the DWC provide proposed revisions to these forms. The revisions are mentioned in the proposed regulations, but they are not included.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	The PR-1 combines the PR-2 and the RFA. It does not include the PR-3 or PR-4. (DWC tried but could not locate where, in the proposed regulations, revisions to the PR-3 and PR-4 are mentioned.)
	None.

	Referrals of violations to outside agencies
	Commenter opines that since DIR/DWC are responsible for ensuring ethical and equitable processing of workers’ WC claims and resolutions, that it is expected that, through their standard processing, that other non-WC violations will be identified.  Commenters states that DIR/DWC currently employs no official processes or methodologies for formally reporting different types of criminal or civil violations to the appropriate investigative agency. Commenter recommends that a formal internal process be established, utilized and reported on to the public. 
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	Comments are outside the scope of this rulemaking.

That said, criminal violations should be reported to the local district attorney’s office. 
	None.

	RFA Submission & Response
	Commenter states that the regulations should clarify that the medical provider has met the requirements of submitting an PR2/RFA form, by sending one copy of the form to the claims adjuster or the agent that they have designated to receive these forms. Other DWC regs clarify that the medical provider has met their reporting obligation by sending a copy of a report to the claims adjuster or their designated agent. "A copy" means one copy.
Commenter opines that it is unreasonable to expect the medical provider to send multiple copies of the forms to the payor and all their agents. It is also unreasonable to expect the provider to send surgical requests to one payer agent, requests for pharmaceuticals to yet another payer agent, requests for rehab to another agent, and requests for DME to yet another agent.
This is chaotic and defeats the whole purpose of the medical provider requesting all services on one RFA form so the claims adjuster is aware of the scope of services requested.
It is also unreasonable to expect the medical provider to search multiple places to see if the payor/their agent have responded to the treatment request. The payer should be required to send their reply to where the medical provider has designated that the responses be sent on the RFA form.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	Regarding comment that a provider be deemed to have met the requirements of submitting a PR2/RFA form by sending one copy to the claims adjuster or the designated agent, DWC appreciates the comment but it is outside the scope of this rulemaking. The DWC will analyze and consider the subject for future rulemaking.

Regarding comment that payer should send their reply (to an RFA) to where the provider has designated on the RFA form, it is unclear from the comment as to where responses are currently going. However, as the commenter made a similar comment regarding section 9785.6, below, please see DWC’s response there.
	None. (Action noted below, in response to similar comment made by commenter regarding section 9785.6.)

	Senate Bill 1160
	Commenter notes that this bill excludes the specific proposed punitive actions against claims administrators for violation of the proper and expeditious processing of medical claims, failures to respond to medical inquires by treating physicians, and failure to adhere to coordination/notification requirement to injured workers and their representatives. Commenter opines that exclusion of these areas not only invites abuse by the claims administrators but also adversely affects care delivery and only serves to unnecessarily aggravate the injured workers injures and pain.
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	These comments are general and non-specific. Many of the suggested provisions, insofar as they may relate to requests for authorization, already exist in current law. Additionally, as this comment’s subject matter is associated with a legislative bill, the commenter should contact his local legislator.
	None.

	UR and IMR Process
	Commenter states that many UR peer-review processing phases routinely leave out coordination requirements with the injured worker thereby forcing the need for IMR.  Commenter states that claims administrators routinely fail to comply with the IMR requirements for concurrent sharing of documents provided to the IMR evaluator which result in the injurer workers’ receiving the claims administrator’s supporting documents after the IMR decision has been issued. This, in turn, forces the need to request an IMR appeal and review by the Trial Judge because the IMR evaluator has repeatedly ignored the injured worker’s submission and inappropriately reviewed documentation form other unrelated patients or medical conditions.
Commenter states that these types of violations and misrepresentation has repeatedly been reported to DIR/DWC investigative and audit groups and continues without resolution. 
Commenter opens that a formal audit process needs to be established, properly executed, and the results reported to the public.
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	Individual complaints about one’s worker’s compensation case are not appropriate here; and are, therefore, outside the scope of this rulemaking.
	None.

	UR Organizations
	Commenter questions if each UR organization will be required to be certified by the state instead of having a UR plan filed.
	Christina Dellosa
Manager Managed Care
InterMED
July 24, 2024
Written Comment
	The DWC does not understand this comment. UR organizations that modify or deny requests must be URAC accredited (with the WCUM accreditation) and must also have a UR plan approved with the DWC. This is current law at Labor Code section 4610(g)(4) & (5). 
	None.

	UR Treatment Denials
	Commenter opines that utilization review physicians should not be allowed to deny a treatment request based on "lack of medical information" if the medical information can be found in the carrier's medical record. Commenter recommends that the Division increase their audit efforts and penalties to ensure compliance.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	The DWC is without authority to change this. Statutory law (at Labor Code section 4610(j)) presupposes that, sometimes, a determination of medical necessity for requested treatment cannot be made within the required timeframe due to missing information, or the need for a test, exam, or consultation. In such scenarios, the statute requires the employer, insurer or other entity to notify the physician and employee of this. In substance, this is a denial of treatment based on a lack of information. As this is written in the statute, the Division suggests the commenter reach out to an appropriate member of the legislature.
	None.

	URO Checklist
	Commenter states that it would be helpful if the DWC was to provide a standardized “checklist” that a URO could use while completing its application – in similar fashion to the MPN checklist. Commenter states that this would help ensure that all applicants are clear on what is required for submission.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	The DWC appreciates the comment and will consider it for future action. 
	None.

	9767.6(f)
	Commenter notes that this subdivision defines what medical records should be delivered to the initial primary treating MPN physician selected by the employee as well as the timeframe for sending those records. However, it is stated that only ‘relevant’ medical records be delivered. To properly evaluate, diagnose, and treat an injured worker the treating physician should be provided with ALL medical records pertaining to that injured worker. To do otherwise invites unnecessary frictional disputes in identifying why certain records were not sent or deemed ‘relevant’ by the claims adjuster as well as delays when the treating physician asks for additional medical information. ALL medical records should also be delivered to any subsequently selected MPN physician. 
Commenter recommends that all references to ‘relevant’ be removed from subdivision (f) so it now reads:
(f) The insurer or employer shall deliver to the initial primary treating MPN physician selected by the employee, within twenty (20) days of notice of selected physician, all medical records relating to the claim, if any, including the results of diagnostic and laboratory testing done in relation to the injured employee's treatment. The insurer or employer shall advise any subsequently selected MPN physician that any medical record or diagnostic and laboratory test result will also be delivered upon request. The insurer or employer shall also advise all selected MPN physicians of the relevant MPN identification number, name, telephone number, fax number, email address, and mailing address of the person or entity to whom a request for authorization and bills should be sent.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written and Oral Comment
	Suggested removal of the word “relevant” is unnecessary as the provider is free to request additional medical records they deem necessary to treat the injured worker.
	None.

	9767.6(f)
	Commenter states that the language in this subsection is creating a new notification process to inform treating physicians of MPN-related information and that she supports this. Commenter opines that she does not believe that this process needs to be repeated for every subsequent provider after the initial treating provider and opines that this would be overly burdensome for carriers.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment 
	Disagree that only the initial provider needs this information. It is important that every PTP has information necessary to render appropriate and timely treatment to the injured worker.
	None.

	9767.6(f)
9781(d)
	Commenter states that his proposal contains several new notice requirements, specifically these two subsections. These sections require that claims administrators notify physicians that additional records will be delivered upon request; provide the relevant MPN identification number and various telephone numbers, fax numbers, and email addresses; and provide copies of the ”required reporting forms” under CCR 9785, which would include the Doctor’s First Report, PR-1, and Primary Treating Physician’s Permanent and Stationary Report (PR-4).
Commenter supports provisions that improve communication between the claims administrator and the treating physician; however, he states that it is not the claims administrator’s role to educate physicians as to what the law is, including but not limited to the reporting requirements. Commenter opines that several other proposed requirements are redundant since claims administrators are already required to provide extensive MPN notifications, and to post key information on their websites per Labor Code 4616(a)(4).
Commenter states that the proposal is silent on the remedy for non-compliance, and that too can lead to disputes. For example, before the 2013 reforms, applicants’ attorneys often litigated disputes over MPN notifications; they claimed that any defect in the notices would entitle their clients to seek treatment outside the MPN. This practice became so common that the Legislature added Labor Code 4616.3(b) to make clear that a “failure to provide notice… shall not be a basis for the employee to treat outside the network unless it is shown that the failure to provide notice resulted in a denial of medical care.” Commenter opines that the draft CCR 9767.6(f) and 9781(d) could reopen the door to this tactic, since it effectively leaves it to the courts to decide what constitutes a defective notice, and what the proper remedy should be.
Commenter notes that the draft CCR 9781(d)(7) may contain a typographical error. It states that in lieu of providing the required reporting forms, the claims administrator “shall” refer the physician to the Division of Workers’ Compensation’s website. Commenter opines that this wording is confusing: it implies that the claims administrator must consistently refer physicians to the website, but if that were the case, there would be no need to provide reporting forms at all.
Commenter recommends that claims administrators should be allowed to provide general information on their websites, including where to send requests for authorization, thus avoiding the need to send separate notifications on individual cases. Commenter opines that claims administrators should only be required to issue notifications on individual cases, when the information is case-specific, such as which injuries or illnesses are accepted under a given claim.
Commenter opines that the regulations should clearly define the remedy for a defect in these notifications, such as a reasonable administrative penalty.
	Peter Spalding
Network Specialist
Liberty Mutual Insurance
July 22, 2024
Written Comment
	The proposed notices to the MPN physician is needed to ensure continuity of care and to reduce delays in treatment and friction that can arise from ineffective billing information. That said, some edits to section 9767.6(f) will be made to remove the suggestion that the claims administrator is “educating” physicians. 

With respect to the comment that it is not the claims administrator’s role to educate physicians on reporting requirements, under existing law, claims administrators are already required to provide the selected physician with the reporting requirements of section 9785 and applicable forms. This proposal does not change this requirement. (See current section 9785(d)(4).) The Division notes, however, that some existing text from section 9785(d)(4) (which is proposed 9785(d)(7)) was missing from the first publication and will correct this error.

Regarding typographical error, agree.

With respect to a remedy for a defect in these notifications, this will be addressed in a future rulemaking.

Regarding commenter’s suggestion that claims administrators should be allowed to provide general information on their websites, disagree that this would solve the problem with respect to providers not knowing which MPN an injured worker is in. Merely directing them to a website, which is often shared by many MPNs, will not provide them with the specific information they need, particularly the MPN ID number of the MPN covering an injured worker.
	DWC will amend section 9767.6(f) to remove any suggestion that the claims administrator is educating the physician.

DWC will amend proposed section 9781(d)(7) to delete “shall” and revert back to “may.”

	9781(d)(3)
9781(d)(4)
	Commenter notes that these subsections state that only ‘relevant’ medical records be delivered to the initially selected treating physician as well as subsequently selected physicians. Commenter recommends that all references to ‘relevant’ be removed, for the reasons she provided in her comments regarding 9767.6(f), so it now reads:
(3) Deliver to the initially selected physician or facility or personal chiropractor or acupuncturist all medical records relating to the claim, including the results of diagnostic and laboratory testing done in relation to the injured employee's treatment.; and
(4) Advise any subsequently selected physician or facility or personal chiropractor or acupuncturist that any medical record or diagnostic test result will be delivered upon request.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written Comment
	Suggested removal of the word “relevant” is unnecessary as the provider is free to request additional medical records they deem necessary to treat the injured worker.
	None.

	9781(d)(6)
	Commenter notes that this new subsection creates a process whereby a carrier can provide a list of “services that can be rendered without an RFA.” Commenter states that many of their carriers do not have such a list and would like to know if the addition of “if applicable” means that this subsection is optional.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	Yes, it is optional. This subsection is in reference to when a claims administrator has its own formulary for specified treatments (not including treatments exempt under LC 4610(b) or the Drug Formulary).
	None.

	9785(e)
9785(h)
	Commenter agrees with the proposed regulations in section 9785(h) that removes the burden from secondary treating clinicians to file a Doctor’s First Report (DFR) and concur with the amended regulation in section 9785(e) that only the initial treating clinician on the case need file a DFR.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	The DWC appreciates the comment.
	None.

	9785(e)(1)
	Commenter questions if there will be a new 5021 Form or if the doctor will be using the PR1 form?  Commenter notes that she does not see a 5021/Dr’s First Report option as a check box.
	Christina Dellosa
Manager Managed Care
InterMED
July 24, 2024
Written Comment
	The DFR remains a separate form from the proposed PR-1 form. 
	None.

	9785(g)
9792.6.1(u)

	Commenter notes that this subsection outlines the requirements for a “Request for Authorization” which no longer requires the use of the Request for Authorization (DWC Form RFA), which is replaced by the DWC Form PR-1. Commenter’s concern is that section 9785(g) requires the use of the PR-1, or a “narrative report.” If providers use the PR-1 form to submit requests for authorization, all the information needed to perform a timely review will be readily available, but the use of a narrative report may result in issues in the handling process.
Commenter opines that by allowing the use of narrative reports as opposed to requiring the use of a specific form when requesting authorization, that there will be additional disputes regarding whether forms meet the new definition of “completed” as outlined in Section 9792.6(u)(2) and could lead to potential delays in responding to requests as additional time will be required to evaluate the completeness of submissions.
Commenter states that after implementation of SB 863 and the RFA form, his organization spent a lot of time implementing the form and it’s fully adhered to now and completed accurately to facilitate fast turnaround.
Commenter recommends that the language be updated to allow for either a PR-1 or narrative report when the provider is submitting status reports, but when there is a specific request for authorization of treatment, the PR-1 should be mandatory, similar as to how the DWC Form RFA is mandatory today.
Commenter states that the addition of the PR-1 with separate lists of fields to be completed of Drug Requested, Strength & Form along with Quantity, it is a good time to request clarification on what would be deemed incomplete.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written and Oral Comment
	Given that an RFA in a narrative report would need to contain the same information, using the same subject headings and in the same order as the applicable sections of the PR-1, the DWC does not believe it would be significantly more burdensome to process. Additionally, requests for authorization in a narrative report would have to be listed on the first page of the report in order for it to be “complete,” (see 9792.6.1(u)(2)), assisting in the identification of a complete submission.

Regarding commenter’s request for clarification with respect to strength, form, and quantity when a drug is requested, it is for the claims administrator to determine whether such a request meets the definition of “completed” under proposed section 9792.6.1(u)(2), requiring that the request, in relevant part, “identifies with specificity all the recommended treatments in the designated section.” (This is not a change from the current regulation.) If it is determined that the request does not meet this standard, then the claims administrator is free to return it to the requesting provider under 9792.9.1(b).
	None.

	9785(g)
9785(h)                                                 
9785.6- DWC Form PR-1
	Commenter objects to the statement in the DWC’s materials that the large group practices would be the only ones affected by having to program in this new form. Commenter states that this will affect each and every one of their members. Commenter finds the assumption that large groups can absorb the cost is wrong and opines that the small practices will have a harder time adapting. Commenter appreciates the Division’s caveat that the doctor could satisfy the reporting requirements by using a narrative report as that is easier for them to incorporate into their system rather than having to create a form. Commenter appreciates the comments from Ben Roberts that narrative reports make it more difficult for the UR review companies; however, she believes that if the narrative report is specific to be in the same order with the same headings, that would be helpful.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Oral Comment
	Use of the PR-1 form has been changed to be optional along with the current RFA form. This moots much of the commenter’s concern. Additionally, our analysis did not find that the impact of the PR-1 would be so severe, and the benefits would outweigh the initial costs in the long term.

The DWC agrees that the option for a provider to submit a narrative report is important and that since the proposal specifically requires a narrative report to follow the same format as its form counterparts, and requires treatment requests to be on the first page, it will not be unreasonably difficult for UR companies to identify them.
	None required.

	9785(g)
	Commenter states that it is evident that the proposed recommendation to combine the PR2 and RFA into this new PR1 form will require significant resources to implement systems updates/changes for clinicians, payors and utilization review organizations to comply with the format and output of the new form per the proposed regulations.  Commenter recommends increasing the six-month period specified in 9785(g) to a nine-month period to allow enough time for clinicians to implement and test these changes to meet the compliance deadline.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	Use of the PR-1 form has been amended to be optional, which moots the suggestion of a 9 month (instead of 6 month) transition period.
	DWC will amend required provisions to indicate that use of the PR-1 form is optional. 

	9785(g)
9785(h)                                                 
9785.6- DWC Form PR-1
	Commenter supports the goal of combining the Request for Authorization (RFA) and Primary Treating Physician’s Progress Report (PR-2) forms into a single Treating Physician’s Report (PR-1); however, is concerned about the provision that would allow physicians to bypass the PR-1 form and submit a narrative report instead.
Commenter recommends allowing physicians to submit requests for authorization in the existing RFA form or the proposed PR-1 form, but not in a narrative report. Commenter notes that prior to 2013, UR regulations allowed physicians to submit requests for authorization in a variety of formats including a narrative report, which often led to disputes and was prone to abuse. Commenter states that the 2013 reforms successfully addressed those concerns, so the pertinent parts of those reforms should be kept in place.
Commenter notes that pre-2013 a treating physician might write a 20-page report with a request for authorization on page 17. This made the request easy to miss, so if an adjuster failed to catch it within the deadlines in Labor Code section 4610(i)(1), the claims administrator could miss its opportunity to perform UR. (There is evidence of some physicians appearing to do this on purpose, in the hopes of bypassing UR.) This situation often left the claims administrator with no choice but to authorize the request in question, no matter how inappropriate the request might be.
Commenter states that 2013 reforms required all requests for authorization to be submitted on the standardized RFA form per section 9792.6.1(t)(1), unless the claims administrator accepted an alternative form per section 9792.9.1(c)(2)(B). The provision allowed claims administrators to easily identify requests of authorization, thus ensuring requests were processed appropriately, ultimately allowing the injured workers to get timely treatment while keeping disputes to a minimum.
Commenter states that the current proposal would repeal the requirement to use a consistent form. Although the draft CCR 9785.6 characterizes the PR-1 as “mandatory,” the draft CCR 9785(g-h) would allow physicians to submit a narrative report containing the same information. Commenter opines that this would reopen the door to the issues experienced pre-2013 and that even if a narrative report were clearly labeled as a request for authorization, it would still increase administrative burdens and risk spurring avoidable disputes.
	Peter Spalding
Network Specialist
Liberty Mutual Insurance
July 22, 2024
Written Comment
	Disagree. The proposal requires any treatment request on a narrative report to be on the first page of the report. This is sufficient to allow a claims administrator to easily identify it as such. 

Additionally, as the DWC has determined to make use of the proposed PR-1 form optional, edits to the proposal will be made accordingly.
















































	DWC will make edits to section 9785(g) to align with the decision to make use of the Form PR-1 optional. Accordingly, edits will also be made to section 9785.6, such as replacing the word “mandatory” with “optional” and indicating use of the form to be effective on or after the effective date of the regulation.

	9785.6 - DWC Form PR-1
Treating Physician’s Report
	Commenter notes that the workers’ compensation system would benefit from streamlining administrative processes but opines that the consolidation of the Doctor’s First Report and the PR-2 Form into the proposed single form may not accomplish this.

Commenter states that the technical challenges of implementing this consolidated form could be overwhelming for many practices to implement and highlights the following potential challenges:

1) Administrative burden for the additional details documented in the PR-1
2) The increased labor cost without remuneration for the additional time
3) The expense and administrative burden, particularly for small offices and clinics, of incorporating the new form into their electronic systems
4) Lack of process to ensure that carrier pre-populate the necessary demographic and claims information
5) The learning cure for PTPs who many engage with the system infrequently, including many specialists but also primary care physicians who handle the WC cases in rural or underserved areas.

Commenter proposes that the DWC conduct a pilot program with a select group of clinics/offices to ensure that the PR-1 provides the efficiency and quality improvement envisioned.  Commenter recommends that specific outcome measures be monitored to review against the same benchmarks with existing processes.  Examples include:
· Completion time
· Turnaround time for UR purposes
· Duration of care
· TTD duration
· Timeliness of approving and starting approved care

	Akbar Sharip, MD, MPH, FACOEM
President, Western Occupational and Environmental Medical Association (WOEMA)
July 25, 2024
Written Comment
	The proposed PR-1 does not incorporate the Doctor’s First Report, which remains a separate form. 

Disagree with listed technical challenges. Except for initial implementation of the proposed form, the PR-1 form should not result in an increase in administrative burden. Other than the addition of a field for a requesting physician to cite to support in the MTUS, which is optional, the form does not require more information than what is already required in the existing forms. Additionally, because the PR-1 necessitates the submission of an RFA with a supporting medical record, it should increase efficiency.

The DWC emphasizes that the proposed PR-1 is not necessarily a long form. The provider need only submit pages which are necessary as identified by checking the applicable box at the top of the first page that is relevant to the purpose of the report. This is indicated in the PR-1 instructions.

Regarding the concern about a lack of process to ensure that carriers pre-populate necessary demographic and claims information, it is unclear what this means. The proposed PR-1 form combines the current PR-2 and RFA. These forms are filled out by providers. The DWC is unaware of practices in which the carrier pre-populates such forms with demographic information.  Further note that proposals in sections 9767.6 and 9785 require employers and carriers to send claims information to physicians selected by an injured worker.

Additionally, the DWC has determined to make use of the PR-1 form optional. Thus, a pilot program is unnecessary at this time.
	Use of the PR-1 form will be revised to be optional rather than mandatory. To do this, the Division made edits to section 9785(g)(1), deleted (g)(2), and, for section 9785.6, replaced the word, “Mandatory” with “Optional” and indicated an effective date of “ON OR AFTER EFFECTIVE DATE OF REGULATION.”

	9785.6 - DWC Form PR-1
Treating Physician’s Report
	Commenter supports the DWC’s intent with the creation of the PR-1 form to centralize information and improve the efficiency of providing necessary medical care to injured workers. To further increase effectiveness, commenter recommends that the DWC consider reformatting the proposed PR-1 form to better streamline into a concise version that ensures users can efficiently identify and complete the applicable section(s). Commenter opines that the multi-use of the proposed PR-1 form will impact a user’s ability to complete or review the form efficiently when there are non-applicable sections. This may lead to unnecessary time spent on irrelevant pages and fields for physicians, claims administrators and Utilization Review Organizations (UROs) to complete and/or review. This may be counter intuitive to the DWC’s aim to facilitate efficiency in requesting necessary medical treatment and reporting. Commenter opines that there may be an unintended consequence from centralizing information for a more efficient process and that will be an increase of record review for all parties, including Medical - Legal evaluators. 

Commenter recommends additional modifications to the proposed PR-1 form to assist UROs and claims administrators with meeting the required timeframes for review and processing of the treatment requested. Commenter opines that these suggested modifications will help to clearly distinguish the different types of treatment requests indicated and help to prevent unnecessary delay. 

Commenter states that guidance is needed on the remedy for when the PR-1 form is not accurately completed, as this impacts the responsibilities of the entities involved.

Commenter recommends the following form revisions:
· Consider the removal of duplicative information and/or fields throughout the form to condense and streamline the ease of completion and review.
· Provide the ability for physicians to remove non-applicable sections when not relevant/selected.

Section A
· Add a “Medication Only – MTUS Formulary Drug List” check box on page 1.
· Request for Authorization – Streamline the Request for Treatment and Request for Drug tables by removing the proposed need to list the requested items twice when MTUS is not applicable.
· Consider making one table that captures the required information in one line per treatment/or drug request, thereby eliminating the need for the second table under both treatment and drug requests.
· Add additional lines of entry to allow for more treatment and drug requests to be specified on the form instead of asking the user to provide on a separate sheet if number of requests are beyond the lines of entry provided.
· Delete the duplicative “Claims Administrator/URO Response” section. Instead, allow for this section currently located on page 3 at the end of Section A to represent the Claims Administrator/URO’s responses for both non-drug and drug treatment requests or consider removing it entirely from the form as unnecessary.
· Relocate the “Resubmission – Change in Material Facts” check boxes from their current locations on page 2 (non-drug) and page 3 (drug) to the top of page 1 as another check box under Section A.
· Remove the “Check if Expedited Request” check boxes from their current locations on page 2 (non-drug) and page 3 (drug) as they are duplicative. The proposed “Expedited Request for Authorization” check box located at the top of page 1 is sufficient for this purpose.
· Comments box: Conformity with instruction on use of the comment box for a non-drug or drug request. Currently it appears there are misplaced instructions under the “Additional Comments” box on page 2 that was intended for a drug request.
· Request for Authorization (Drug)
· Add a column with the header “Exempt” to allow the physician to specify if the medication is an exempt drug on the MTUS Formulary.

	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	As the DWC has decided to make use of the PR-1 form optional, many of these comments are less relevant.

That said, the PR-1 form already allows the provider-user to include only applicable pages after indicating, via checkboxes at the top of the first page, why the report is being submitted. This can be found in the PR-1 instructions, “Overview.”

Additionally, the proposed PR-1 form continues to assist in expedient processing by including a field at the bottom of both drug and non-drug Section A's (i.e., RFA forms) by which a claims administrator may simply indicate its decision and/or include comments. This is a carry-over of the current RFA form. 

With respect to what remedy is available if a PR-1 form is not accurately completed, this is addressed at proposed section 9792.1(b) of this rulemaking.

With respect to commentor’s recommended revisions, as indicated above, the PR-1 form instructions already allow for the removal of unnecessary sections. Because of this, information is not duplicative since unnecessary sections can simply be removed.

With respect to commenter’s specific recommendations regarding Section A of the PR-1 form:
· Adding a “Medication Only – MTUS Formulary Drug List” checkbox on page 1 is not necessary and would be confusing.
· Regarding the suggestion to consolidate tables and/or lines so a provider need not list requested treatment twice, the DWC will attempt to do this.
· Regarding the suggestion to delete the duplicative claims administrator response section, this section is optional and some members of the community prefer to have it.
· Regarding the suggestion to relocate the “Resubmission – Change in Material Facts” check box to the top of page 1 as another checkbox, disagree. It is more appropriate where it currently is in the proposal. The same goes for the suggestion to relocate the “Check if Expedited Request” checkbox.
· Regarding the suggestion to remove the “Check if Expedited Request” check boxes from the RFA sections of the form as they are duplicative, the DWC declines. Due to the urgency of an expedited request, it is best to have that fact as visible as possible even though it may result in some duplication. 
· Regarding the placement of the “Additional Physicians Comments” box located on the RFA for non-drug treatment, it appears to be misplaced because there is a typo. The DWC will fix this by changing “RX” to “treatment”.
· Regarding suggestion to add a column with the header “Exempt” to allow a physician to specify if the medication is exempt on the Formulary Drug List, agree that this would be better. 
	The PR-1 form has been amended as follows: (1) For the RFA section, the Division created Section A-1 for non-drug requests and Section A-2 for drug requests. (2) DWC will amend the tables in the RFA sections of the PR-1 to reduce duplicative information. However, reduction of pertinent information to a single table is not possible due to size restrictions. Instead, the Division will allow a physician to utilize the number corresponding with each listed treatment in the second table where the physician can indicate the applicable guideline supportive of the treatment. (3) A typo in the “Additional Physician Comments” text will be fixed. “RX” will be changed to “treatment.” (4) The Division will add a column in each RFA section (A-1 and A-2) to allow a physician to indicate if the requested treatment is exempt from UR.

	9785.6 - DWC Form PR-1
Treating Physician’s Report
	Commenter notes that the proposal for a combination PR-1 form (PR2-RFA) is 8 pages, with a limited area to request treatment and is confusing by requiring a separate page for medications. Commenter states that the current Request for Treatment form is not perfect, but it has been in use prior to 2015 and ensures clarity of the request instead via the medical record.
The current RFA clearly indicates what information is necessary to be attached for review. Provider offices are readily familiar with the current form, but providers and offices still struggle to provide the correct information with the RFAs now. Commenter opines that this new form would only increase the likelihood of noncompliance for completion. Commenter states that changing the format would be an administrative burden on provider offices, since most have adopted the current templating into electronic health records. The change will also affect insurers/TPAs and utilization review vendors with the added document pages, which most likely will be sent with every request, increasing paperwork and potentially causing confusion on requests. 
Commenter states this proposal is incomplete and seeks clarification of the following:
1. New forms, such as the new Doctor’s First Report (form 5021), new P&S form to replace the PR-3 and PR-4 however, there are no copies of the forms for review.
2. Proposal suggests only the initial provider to submit the new DFR, however, the regulations indicate that every provider shall file a DFR on an initial exam.
3. Clarify signature of requesting physician - do NP and PAs require MD/DO co-signature?
4. UR cannot be deferred if provider explicitly states that there has been a change? What if the documentation provided DOES NOT indicate or support the “explicit” language that the provider uses in the appeal?
5. Exempt drugs per MTUS formulary could be reviewed but cannot refuse to pay, nor can the insurer/TPA/UR program request review with MTUS formulary meds?
6. Seems to suggest that providers may dispense any meds on MTUS formulary without review. What is the responsibility of the insurer to prevent unnecessary treatment or potentially harmful treatment especially in the context of contraindications to medication and concurrent medications?
7. If the above proposals for the exempt medications, without UR review and lack of authority to deny payment for medications that were dispensed or prescribed inappropriately, there would need to be a significant overhaul of the MTUS Formulary.
8. MTUS formulary needs to be more specific on the medications (i.e. topical/patches, normal route and strength) and to also be reviewed for appropriateness as there are current exempt medications that should NOT be exempt.
	Cori Barnes, Director
Medical Services
Omaha National
July 25, 2024
Written Comment
	The DWC has determined to make use of the PR-1 form optional. Thus, many comments such as this one are less relevant. 
Additionally, the DWC emphasizes that the proposed PR-1 is not necessarily a long form. The provider need only submit pages which are necessary as identified by checking the applicable box at the top of the first page that is relevant to the purpose of the report. This is indicated in the PR-1 instructions.

Disagree with listed technical challenges. Except for initial implementation of the proposed form, the PR-1 form should not result in a much greater increase in administrative burden. Other than the addition of a field for a requesting physician to cite to support in the MTUS, which is optional, the form does not require more information than what is already required in either the RFA and PR-2. Additionally, because the PR-1 necessitates the submission of an RFA with a supporting medical record, and the regulations already require any RFA to be submitted with supporting documentation, use of the PR-1 in this regard should increase efficiency.

Regarding enumerated issues: 

Re No. 1: This rulemaking does not include a newly proposed DFR (Form 5021) or P&S form. The proposed PR-1 form consolidates the RFA, the PR-2, and other specified reporting requirements of a primary treating physician as indicated in regulation section 9785(f). 

Re No. 2: The statute (Labor Code section 6409) requires “every physician…who attends any injured employee”  to submit a Doctor’s First Report (DFR). To the extent that the proposal indicates otherwise, corrections will be made.

Re No. 3: Yes. Only a physician defined under Labor Code section 3209.3 may sign reports. As nurse practitioners and physician assistants are not included in that definition, they cannot, alone, sign reports with effect. (See Labor Code section 3209.10 regarding the role of nurse practitioners and physicians assistants.)

Re No. 4: Yes, the proposal adds that the submission of an RFA by a physician that expressly and unequivocally indicates or opines that there has been “a change in facts material to the basis of the prior denial of such same treatment” cannot be deferred. If a provider uses express language, despite an absence in documentation to support the express language, it must still go through UR. This is based on the idea that only another physician can disagree with the treating physician.

Re No. 5: The DWC is not clear on what the commentor is asking. If the question is, what options are available to a claims administrator in the context of exempt drugs, then only drugs that are exempt on the Drug Formulary that are also prescribed or dispensed within 30 days of the initial date of injury cannot be denied payment if later (per retrospective review) found to have been rendered outside of the MTUS. If the exempt drug was prescribed or dispensed within 30 days of the date of injury, then payment cannot be denied (though other remedies could apply).

Re No. 6 and 7: The commentor’s remarks are presumably about proposed section 9792.9.8(a). This section does not give physicians unbridled discretion to dispense any medication on the MTUS Formulary. It reiterates the rule that a physician can prescribe or dispense medication that is exempt or otherwise in accordance with the rules in the MTUS Drug Formulary without having to obtain authorization via prospective UR. Whether payment can be withheld for an exempt drug that was rendered against MTUS recommendations are set forth at proposed section 9792.9.8(e) & (g)(4). Rules establishing a Drug Formulary and the ability for treatment to bypass prospective UR (whether due to being an exempt drug or treatment prescribed within 30 days of the initial date of injury) were established by statute. See Labor Code sections 5307.27 and 4610(b).

Re No. 8: Comment is outside the scope of this rulemaking.
	Corrections shall be made to section 9785(e) to align with the statutory requirement that every provider submit a Form 5021 (DFR) following an initial examination.

	9785.6 - DWC Form PR-1
Treating Physician’s Report
	Commenter notes that there will be additional costs to all medical groups to have this new form incorporated into their EHR system. The Division indicates that this change will mostly affect large medical groups who are more able to absorb this cost. Commenter does not agree with this assumption. Groups of all sizes will have to incur the IT costs to make this change.
Any programming change is costly. The Division should add a surcharge for each PR-1 form submitted for a specific period of time to reimburse the provider for these IT costs.
Commenter appreciates that the Division has clarified that medical providers could use a narrative report with the same headings and in the same order as the PR-1 form in place of the actual form.
Commenter requests the addition of a designated field that would specify the way the medical provider is asking the carrier to respond to the treatment request - e.g., fax or email.
Commenter states that the form should be clarified even more to instruct the medical provider to request authorization for all services associated with the main procedure - e.g. surgical procedure/post-surgical services - PT/OT/DME/pain meds, etc.
Commenter requests that the Form be clarified to indicate that, in order for the carrier to be in compliance with the RFA timelines, the carrier must respond to all services/medications
requested. It really is not helpful for the payor to approve the surgery, but not the postsurgical pain medications, or the post-surgical rehab services, DME, etc.
Commenter strongly objects to the requirement that medical providers must provide a "Specific Citation" to the MTUS or other Guideline relied on for this request. This additional requirement will be incredibly onerous and time-consuming for medical providers.
Orthopaedic practices have indicated that it will likely take an additional 30 minutes per line item - service requested - to do this research and provide this citation.
Section B - the Evaluation and Management Worksheet. This section seems to ask the medical provider to recount the entire medical history of the injured worker - care that they may not even have been involved in - every time they are submitting a Progress Report. This information should already be in the injured worker's medical record. The claims adjuster should consult the medical record to obtain this information and not put another burden on the provider to recount this information over and over again, each time a Progress Report is submitted.
Commenter states that a "No change" box should be added to the form and be considered a complete Progress Report if checked - indicating there has been no change in the injured worker's medical condition.
Commenter notes that the proposed regulations do not propose a reimbursement rate for this new form. It is difficult to know whether medical providers will be able to cover their implementation and ongoing costs of completing the form without knowing what the reimbursement rate will be. Commenter requests that the Division provide a proposed reimbursement rate for the PR-1 form.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	Based on overall comments regarding the PR-1, the DWC has determined to make its use optional. This moots concerns about costs of implementing the form. 

Regarding the comment that a field be added to allow a provider to designate how a carrier should respond to the treatment request, the DWC will implement this into the PR-1. 

Regarding comments that a provider should be instructed to request authorization for all services associated with a main procedure, and that the carrier should respond to all services/medications requested, the DWC will include this in the PR-1 instructions.

Regarding commenter’s objection to the “requirement” that providers provide a specific citation to the MTUS or other Guideline pertinent to the treatment request, the DWC encourages use of this field but it is not required. The DWC will clarify this in the PR-1 instructions. However, the DWC emphasizes that providers have a responsibility to treat under the guidelines and, to the extent they can show that they are doing so by identifying the supportive guideline, the likelier it would be for the request to be authorized.

Regarding comments pertinent to Section B of the PR-1, the DWC will update the PR-1 instructions to indicate that Section B should be completed and submitted as necessary for the purpose of the report.

Regarding comment suggesting a “No Change” box be added to the form, the DWC will amend Section B to incorporate the suggestion.

Regarding the commenter’s suggestion that the PR-1 have a reimbursement rate, DWC plans on implementing a higher reimbursement rate for the PR-1 but will do so in a future rulemaking.
	DWC will add a field allowing a physician to designate how they want to receive a response to their request for authorization.

DWC will add to the PR-1 instructions that providers should list all treatments, including ancillary ones, in their requests for authorization of treatment.

DWC will clarify in the PR-1 instructions that the field allowing a physician to indicate support for their requests by identifying the applicable MTUS (or other) guideline is optional.

DWC will amend the PR-1 instructions with respect to section B to clarify that the section need only be completed as is necessary for the purpose of the report.

DWC will add a checkbox to section B of the PR-1 for when the injured worker’s condition has not changed.

	9785.6 - DWC Form PR-1
	Commenter recommends that this form be streamlined for ease of use.  
Commenter states that most office visits are routine and the corresponding medical reports are usually brief. The current draft of the PR-1 contains more than 100 text fields and 38 check-boxes across eight pages, plus two pages of instruction.
Commenter recommends limiting the PR-1 form to no more than three pages plus a single page of instructions. Commenter opines that this would be consistent with the form that its designed to replace – the existing RFA consists of a single page plus an additional page of instructions, and the PR-2 consists of two pages. Commenter states that if additional more detailed reporting is warranted that physicians have the option of attaching the additional pages to the form.
	Peter Spalding
Network Specialist
Liberty Mutual Insurance
July 22, 2024
Written Comment
	The proposed PR-1 is meant to simplify the reporting duties under current 9785(f) and to consolidate the RFA Form. The DWC understands that not every PR-2 would include all that is available in the proposed PR-1, which is why a physician would check the boxes at the top of the first page of the PR-1 to indicate the purpose of the report, and only include those relevant pages, which would probably be only 2 or 3 pages. Additionally, the Division has decided to make use of the proposed PR-1 form optional to allow the workers’ compensation community an opportunity to test it out before making any decisions on its (mandatory) use.
	None.

	9785.6 – DWC Form PR-1 Treating Physician’s Report
	Commenter supports the integration of the RFA and the PR-2 into the one form; however, she finds the form a bit 1970s (old school) and she prefers something electronic. 
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Oral Comment
	The DWC hopes to develop an electronic version but, in the meantime, invites the commenter to develop their own.
	None.

	9785.6 DWC Form PR-1
	Commenter states that he is supportive of the DWC’s effort to consolidate and concentrate the PR-2 and RFA into this single form with the goal of simplifying the process. Commenter has some concerns about the length and breadth of the form, the number of fields that providers must fill out and the number of check boxes. Commenter opines that the complexity of the form will result in a slow down in the process and that simplification would shorten the processing time.
Commenter appreciates the requirement for URAC accreditation as he views this as a minimum standard that should be employed by all URO organizations and that his organization was one of the first to become accredited. 
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Oral Comment
	The DWC recommends the commentor to rereview the PR-1 and its instructions. The PR-1 is not necessarily a long form. Once the physician indicates the purpose of the PR-1 (at the top of page 1) and fills out the first page, thereafter, only the applicable sections of the PR-1 need to be completed. 
	None.

	9785.6 DWC Form PR-1
	Commenter supports the DWCs recommendation to combine the PR2 and RFA into the PR1 and the addition of fields allowing for clarification of the MTUS/ACOEM guideline which supports the requested services to aid in approval. Commenter requests the additional of language that provides clarification as to whether the MTUS/ACOEM guidelines will be required or if they are optional. Commenter also recommends clarification of the term emergency treatment as it pertains to prospective review exemptions. 
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	Citation to the MTUS/ACOEM guidelines would be optional. It will be there as a tool and reminder for the provider. However, citation to the guidelines would augment the request’s reasonableness. 

With respect to the definition of emergency treatment, subdivision (d) of Labor Code section 4610, sets forth “’emergency treatment services’ means treatment for an emergency medical condition defined in subdivision (b) of Section 1317.1 of the Health and Safety Code….” Additionally, “emergency health care services” is defined in the law at regulation 9792.6.1(i).
	DWC will amend PR-1 instructions to indicate that citation to the MTUS/ACOEM guideline is optional.

DWC will amend proposal to make use of the PR-1 form optional.  

	9785.6 DWC Form PR-1
9792.8

	Commenter agrees that there are instances where the medical treatment may be warranted by other medically based criteria in the event that it does not specifically meet MTUS/ACOEM guidelines. Commenter recommends that the DWC consider the addition a box on the PR1 form, along with the guideline in question, to indicate if the clinician is relying on alternative medically based criteria for the request.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	The PR-1 form already includes a way for the requesting physician to indicate reliance on guidelines outside of the MTUS.
	None.

	9785.6 DWC Form PR-1
	Commenter recommends that the mandatory date for using this form be amended to six months after the effective date of this regulation, consistent with section 9785.6(g)(2).
Commenter recommends that the Claims Administrator/URO Response section be deleted from pages 2 and 3 of the PR-1. Commenter notes that claims administrators and UROs have established processes for responding to treatment requests that include all information required by Labor Code section 4610(i)(5) and sections 9792.91(d)(1) and 9792.9.1(e)(5) and are unlikely to repeat those responses on the PR-1. Commenter requests that if the Claims Administrator/URO response sections are deleted, that the check box for RFA response should also be deleted. Commenter requests that if the Claims Administrator/UR Response sections are retained, that the check boxes for Sections B and C should be deleted as any response would pertain to treatment requests in Section A only.
Commenter recommends that the instructions be amended to require that the treating physician submit only those sections that are relevant to that reporting, i.e., page 1 plus Section A, B and/or C. Commenter opines that requiring submission of sections that are not relevant will add unnecessary length to the PR-1, which will impact medical-legal record review charges.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	The DWC has determined to make use of the PR-1 form optional, thus, mooting the comment regarding its effective date.

Regarding the suggestion that the Claims Administrator/URO Response section be deleted, use of this section is optional and, as there are some in the industry who prefer to have this option, the DWC will not be deleting it.

Regarding the comment that the checkbox for RFA response be deleted if the Claims Administrator/URO Response sections are deleted, the DWC is not sure what the commenter means. It seems the commenter meant to reference, on the first page, the checkbox for RFI, not RFA. These are two different matters.

Regarding the commenters suggestion that instructions be amended to require submission of only those sections that are relevant to the reporting, the PR-1 instructions already state this in the “Overview” of the PR-1 instructions. 
	None.

	9785.6 DWC Form PR-1
	Independent Use of Sections
Commenter seeks clarification that the list at the top of the form (Sections A, B & C) as a check list indicating which portion of the PR-1form are being completed. If one wishes to communicate claims specific information as listed in sections A, B or C, then they will check that box and then communicate only the relevant section(s) without the need to fill out the entire form. Commenter seeks verification of this process.
Submission of Request for Authorization associated with the DFR.
Commenter is assuming that the top section of the PR1 would be used to indicate what portions of the PR1 are being completed. In the case of a DFR that requires an RFA, one would complete Section A – Request for Authorization (RFA) and then complete only that portion of the PR1 to submit with the DFR. Commenter seeks verification of this process.
Field Size Accommodation
Commenter notes that the form in its’ current state provides a limited number of characters. As her organization considers programming this document into its systems, they would like to be able to flex the size of these fields to fit the information that they are communicating. Commenter proposes that as long as each data element is in the correct order that they should be allowed to flex the size of the field to fit the text vs. placing anything that exceeds the forms character limit onto a separate page. Commenter opines that assigning the character limit to the various PR1 fields with the expectation of anything that does not fit creates confusion and loss of information on the carrier’s side, and frequently requires repetitive re-faxing of information that was lost or disassociated with the primary form during the initial communication.
	Theresa Fernandez
Director of Medical Management
The Permanente Medical Group
July 25, 2024

	Regarding “Independent Use of Sections,” commenter is correct. A physician need only fill out and submit those pages of the PR-1 Form that are pertinent to the purpose. This instruction is also on the PR-1 Form instructions.

Regarding “Submission of Request for Authorization associated with the DFR,” commenter is correct.

Regarding commenter’s question regarding “Field Size Accommodation,” commenter’s organization is free to flex the size of the fields as necessary to fit relevant information.
	None.

	9785.6- DWC Form PR-1
	Commenter recommends that the new form should clearly indicate whether the requesting physician is in the employer’s Medical Provider Network (MPN).
Commenter states that Labor Code section 4610(b-c) and (f) require requests for authorization to be handled differently depending on whether the requesting physician is in the MPN or not. The existing RFA form doesn’t make it easy to make this determination, as it doesn’t ask for the physician’s MPN status, tax ID, or license number. (It does have a field for a National Provider Identifier, but it’s not a mandatory field so it’s often left blank.) This forces UR staff to manually search by name to determine whether a physician is in the MPN, and name variations often cause confusion and delays. The lack of a consistent identifier also makes it hard to accurately track physicians’ compliance with the MTUS.
Commenter notes that the draft form contains fields for the requesting physician’s license number and National Provider Identifier. Commenter recommends making these fields mandatory.
	Peter Spalding
Network Specialist
Liberty Mutual Insurance
July 22, 2024
Written Comment
	Disagree that there is a need for the new form to indicate whether a physician is in the claims administrator’s MPN. Since a claims administrator has control over its MPN, it should know whether a physician is in it. Likewise, UR organizations, who contract with claims administrators, should have access to this information contractually or otherwise. 

Labor Code sections 4610(b), (c) and (f) do not only apply to MPN physicians. Additionally, proposed rules in this rulemaking require claims administrators to provide selected MPN physicians with relevant records and specified information, such as MPN identification number, name, telephone number, fax number, etc, to which a request for authorization of treatment should be sent. This is, in part, because claims administrators should be able to identify a physician in its own MPN, which is the way the system is designed.  

Regarding the commenter’s suggestion that physician identifier fields in the form be mandatory, the DWC will update the PR-1 instructions to indicate that all fields in this section must be completed. 
	The DWC will update the PR-1 form instructions to indicate that all fields in the physician information section should be completed.

	9786(b)(6)
	Commenter notes that the addition of this subsection now allows that if a primary treating physician “has a pattern and practice of failing to render treatment that is consistent with the Medical Treatment Utilization Schedule “this shall constitute ‘good cause’ in support of a claim administrator’s petition for change of treating physician if a clear showing is made, among other previously established criteria in this subdivision.
Commenter opines that this seems to directly contradict Section 9786, subdivision(c), paragraph (2) providing “Good cause shall not include a showing that current treatment is inappropriate or that there is no present need for medical treatment to cure or relieve from the effects of the injury or illness.”
Commenter advocates for better educational programs to reach doctors who need improvement on prescribing treatment consistent with the Medical Treatment Utilization Schedule but does not support this as good cause for changing a treating physician who may have a longstanding and beneficial treatment plan for the injured worker that if abruptly stopped could harm the injured worker. If communication between the UR reviewer and treating physician is improved any issue with providing treatment consistent with the MTUS can be more easily addressed. 
Commenter recommends that this proposed subsection be deleted.
Commenter advocates for better educational programs for doctors so that they can utilize the MTUS. The doctors that need education on the MTUS are creating problems for claims departments and injured workers. Commenter appreciates that the DWC has created an educational module for this; however, if this is not enough, then she opines the MPNs should be training their doctors.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written and Oral Comment
	Disagree. Having a pattern and practice of rendering treatment inconsistent with the MTUS is different from a showing that treatment is merely inappropriate, which could just mean disagreement about one particular treatment. 
	None.

	9786(b)(6) 
	Commenter notes that this subsection creates a process for change of physician due to a “pattern and practice” of non-MTUS compliant treatment in the first 30 days. Commenter questions how this section will work with the MPN’s right to choose the member of its network and remove a physician at its discretion, so long as the appropriate Transfer of Care letter is sent to the injured worker. Commenter wants clarification if this has been included as an “alternative track” to removal from the MPN.
Commenter support the comments made by Diane Worley that physicians require more education regarding the MTUS; however, she opines that placing the burden on the MPN to provide this additional education is inappropriate – that the UR and MPNs are two very separate worlds that cross over. Commenter is concerned about the workability from both a pragmatic and liability standpoint. 
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	Filing a 9786 petition to change a PTP is not the same as removing the physician from the MPN. Commenter should further note that this provision is based on statute (Labor Code section 4610(f)(2)). 

Additionally, commenter should note that when a physician (or any other entity) chooses to practice in the workers’ compensation system, it is incumbent on them to learn the standards upon which reasonable medical treatment is based. This requirement does not fall on any one entity but on all who participate in the workers’ compensation system.
	None.

	9786(c)(2)
	Commenter questions if the intent of this subsection is to clarify that disputes wherein the “current treatment is inappropriate” would be directed to IMR (and not the WCAB).
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	Yes, any dispute over the reasonableness of medical treatment should be directed through UR and IMR.
	None.

	9786(c)(3)
	Commenter supports the addition of “claims administrator’s knowledge” to the 90-day timeline.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Comment is noted.
	None.

	9786(f)
	Commenter supports the elimination of liability for payment for treatment by the primary treating physician while the Administrative Director considers the Petition for Change of Primary Treating Physician.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Comment is noted.
	None.

	9792.3(d)
9792.5(d)
	Commenter states that the timeframe for a retrospective review should not be triggered before receipt of an RFA and that a medical bill by itself is not sufficient to determine medical necessity.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	(The Division assumes the commenter meant to identify the relevant sections as 9792.9.3(d) and 9792.9.5(d).) Payors are legally required to take some action if they receive information that triggers an obligation. This is existing law. Further, if additional information is required, the payor can request it.

That said, the Division notes that the wording in the identified sections of the proposal is awkward.
	The Division will amend sections 9792.9.3(d) and 9792.9.5(d) to fix the awkward texts.

	9792.6.1
General Comment
	Commenter notes that several sections appear to contradict as to whether RFA’s will continue to be allowed to be submitted as embedded within a narrative report, as opposed to the forthcoming combined Doctors’ First Report of Injury/RFA – e.g., section 9792.6.1(a) defines “Authorization” using the form, whereas subsection (u)(1) includes the catch-all “unless accepted by the claims administrator” which seems to imply that other formats are acceptable. 
Commenter states that her preference is that all RFA’s be submitted via the standardized form, but she recognizes that some physician practices may not have the technological expertise to support the use of the form. In the event that a physician makes use of a narrative report with an embedded RFA, commenter recommends that the DWC include a rule that requires a bold-face alert for the URO that an RFA is included, as well as a specific reference to the page number it is located on, such as “REQUEST FOR AUTHORIZATION INCLUDED – PAGE 6.”
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	The commenter’s concerns are noted but the current proposal  sufficiently requires RFAs submitted in narrative form to be easily identifiable as all recommended treatments in a narrative report must be set forth on the first page of the report. (See proposed section 9792.6.1(u)(2).)
	None.

	9792.6.1
	Commenter recommends deleting the dates references consistent with section 9792.9.1, as they are no longer relevant.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	The current proposal already deletes the dates.
	None.

	9792.6.1(a)
	Commenter opines that authorizations should have a valid timeframe. Currently there is only a time frame around modified or denied decisions which creates uncertainty about when or how long an authorization is valid for. For example, a particular drug may be approved in January but never dispensed until December, which should not be blindly dispensed because it may no longer be appropriate as clinical circumstances may have changed.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	The clinically appropriate timeframe for filling a prescription varies and this decision is usually made by the dispensing pharmacist, sometimes in consultation with the prescribing physician. Additionally, the law does not prohibit a claims administrator from rescinding an approval if the treatment has not yet been rendered. (See Labor Code section 4610.3.) 
	None.

	9792.6.1(cc)
9792.6.1(dd)
	Commenter opines that these two subsections defining “Normal Business day”, “business day” and “Working day” are difficult to follow and create unnecessary confusion which invites potential disputes and litigation. Further the Department of Human Resources internet website is not a calendar tool used by non-government workers.
Commenter recommends the following revised language.
(cc) “Business day” does not include Saturday, Sunday, or any day that is declared by the Governor to be an official state holiday or a holiday.
(dd) “Working day” as used in this article is the same as “business day.”
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written Comment
	Disagree that these subsections are confusing or difficult to follow.
	None.

	9792.6.1(d)
	Commenter recommends deleting the reference to section 14006 as this is the 1992 version of Form 5021. All links to the Form 5021 are directed to the 10/2015 version in section 14006.1.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Agree.
	Will delete reference to section 14006 as suggested.

	9792.6.1(dd)
	Commenter supports the addition of this subsection to clarify that “working day” is used interchangeably with “normal business day” in these regulations and recommends the addition of “business day” to the definition for consistency with subsection (cc).
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Recommendation is noted. 
	Amend 9792.6.1(dd) to include “business day” as being the same as “working day.”

	9792.6.1(k)
	Commenter questions what the difference is between an “Expert Reviewer” and a “Physician Reviewer.” Commenter wants to know if they are equivalent. Commenter would like clarification of how much time is granted for an extension for the use of an “Expert Reviewer” and how this impacts other existing UR timeframes.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	A physician reviewer is the reviewer who, for a UR organization, is reviewing a treatment request to determine medical necessity. An “Expert Reviewer” is a consultant whose opinion on a particular treatment issue is needed before the physician reviewer can make a determination of medical necessity. This process (of needing to consult with an Expert Reviewer) is akin to the need for additional information, or an additional test or exam, which legally extends the time for issuing a UR decision.
	None.

	9792.6.1(k)
	Commenter notes that this subsection allows that an expert reviewer, whose consultation for a specialized review has been requested by the administrator or utilization review organization, necessitating an extension of time, prior to the determination of medical necessity.
Commenter questions what is this ‘extension of time’ and how does it apply to UR timeframes.
	Lisa Paroly, CEO
RehabWest
July 25, 2024 
Written Comment
	The extension of time referenced here is the extension allowed under current regulation section 9792.9.1(f), which allows, loosely speaking, the usual timeframe for UR to be extended if a determination of medical necessity cannot reasonably be determined due to a lack of information, the need for additional tests or exams, or the need for a specialized consultation.
	None.

	9792.6.1(n)
9792.6.1(u)
9792.6.1(cc)
	Commenter thanks the DWC for including the definitions for Material Modification, Complete RFA and Business Day. Commenter opines that this is helpful to ensure that stakeholders are working from a common understanding. 
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	The DWC appreciates the comment.
	None.

	9792.6.1(u)(2)
	Commenter notes that the definition of "Completed " for a request for authorization now includes a limitation that it is accompanied by documentation issued or created no earlier than 30 days before the date of submission of the request for authorization, that substantiates the need for treatment.
Commenter opines that this is very problematic. Creating another ‘loophole’, ‘roadblock’ to getting medical treatment authorized is not the direction that she wants the DWC to be heading. Also, documentation issued or created more than 30 days before the date of submission of an RFA may be ‘relevant’ to support if the treatment is consistent with the Medical Treatment Utilization Schedule. 
Commenter recommend this amended language not be added to this subsection.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written and Oral Comment
	Disagree. Intention is to ensure treatment being reviewed is still pertinent to the condition of the injured worker. This provision would actually help the injured worker to obtain treatment quicker.
	None.

	9792.6.1(u)(3)
	Commenter notes that subsection (3) of subdivision (u) provides:

“The request for authorization must be signed by the treating physician and may be mailed, faxed, or sent electronically through the use of a secure, encrypted email system …”

Commenter opines that the term “secure, encrypted email system” is vague and could lead to different interpretations of a secure email system among the entities involved.

Commenter recommends that the DWC provide a definition of the term “secure email.”
	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	Disagree that the term “secure, encrypted email” is vague. The plain language of the term is readily understandable. 
	None.

	9792.6.1(u)(3)
	Commenter opines that a request for authorization sent to an address, fax number or e-mail address other than the ones designated by the claims administrator should be conclusively presumed not received by the claims administrator until it is submitted to the correct address, fax number or email address.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Current law allows for the claims administrator to address requests for authorization (RFAs) that are sent to an undesignated address, fax, or e-mail by way of deferral. 
To adopt rules as the commenter suggests would allow for easy abuse regarding receipt of an RFA.  However, to clarify, the DWC will amend the regulations to set forth a process specifically regarding RFAs sent to an undesignated address or fax number should be handled.
	DWC will amend proposed section 9792.6.1(u)(3) to allow, by agreement of the parties, for a request for authorization to be transmitted via electronic data interchange. 

The Division will amend proposed section 9792.9.1(b) to clarify procedures when an RFA is submitted to a non-designated fax number, email, or address.

	9792.7
	Commenter is pleased to see additional requirements for URO filings, as well as reporting from a material change perspective. Commenter opines that the ease of filing and consistency of the requirements will be beneficial for all UROs in California.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Oral Comment
	The DWC appreciates the comments.
	None.

	9792.7(a)
9792.7(c)(1) 
	Commenter requests that the DWC update the language to clarify the timing of submission of the letter by the Claims Administrator as well as the requirements of the letter submission identifying the external utilization review organization which has been contracted to perform the utilization review functions.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	Commentor’s concern is already addressed. A claims administrator’s change in contracted UR organization is considered to be a “material modification” (as defined in 9792.6.1(n); and material modifications must be filed within 30 calendar days of the material modification. (See proposed section 9792.7(c)(4).) Additionally, subdivision (c)(4) requires a material modification to include a “statement certifying that the UR plan, as modified, continues to be in compliance with the rules….”
	None.

	9792.7(a)(6)(B)
	Commenter states that under this section a public sector internal utilization review plan can simply be exempt from obtaining URAC accreditation by ‘declaring’ it meets or exceeds the standards. This ‘self-declaration’ clearly should not be deemed enough to establish a UR plan is compliant with URAC standards. Either a public sector utilization review plan must require the same proof of accreditation that all other plans that modify or deny treatment requests must provide, or go through a neutral and strenuous audit process to meet certain minimum standards before qualifying for exemption.
As such an audit process is currently not in place, commenter recommends that this subparagraph (B) be deleted and public sector plans should be subject to the accreditation requirements set forth in subparagraph (A).
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written Comment
	DWC standards pertaining to UR plans and processes are roughly equivalent with URAC’s. Given the unique pressures and burdens public agencies (such as school districts) face, our standards are considered appropriate at this time.
	None.

	9792.7(b)(B)
	Commenter is concerned about the 2-tiered quality levels for UR organizations that are created with these regulations, with private URO’s being held to a higher standard (URAC accreditation) and public entities with a much more nebulous assessment of quality (“similar” to URAC). Commenter questions that since URAC accreditation criteria is not available publicly, how would this “comparable quality” benchmark be established for public entities to ensure that the same level of quality is being met.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	DWC standards pertaining to UR plans and processes are roughly equivalent with URAC’s. Given the unique pressures and burdens public agencies (such as school districts) face, our standards are considered appropriate at this time.
	None.

	9792.7(c)(2)
	Commenter notes that this subsection states that the utilization review plan shall be submitted in compact discs or flash drives in work-searchable PDF format.
Commenter recommends that submission of electronic files be permitted in addition to the use of flash drives and CDs to allow for easier submission and updates.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	Agree. 
	Amend 9792.7(c)(2) to allow other electronic formats agreed to by the DWC and the applicant.

	9792.7(c)(2)
	Commenter recommends that the electronic signature be compliant with the California Uniform Electronic Transactions Act (Civil Code 1633.1 et seq.) rather than the California Government Code section 16.5.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Agree that California Government Code section 16.5 should not be referenced. Recent legislation (AB 2337) added sections 110.5 and 3206.5 to the Labor Code to allow for the broad use of electronic signatures in workers’ compensation, the DWC will amend the proposal to reference those sections instead. 
	Amend 9792.7(c)(2) regarding acceptance of electronic signatures to refer to compliance with Labor Code sections 110.5 or 3206.5.

	9792.07(c)(2)
	Commenter recommends using the Uniform Electronic Transactions Act, Civil Code section 1633.2 as the standard for electronic signatures, consistent with the proposed language in AB 2337 for electronic signatures on Compromise and Release agreements.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	AB 2337 applies broadly to electronic signatures as used in workers’ compensation. Thus, the DWC shall change the proposal to reference the added applicable Labor Code sections.
	Amend 9792.7(c)(2) regarding acceptance of electronic signature to refer to compliance with Labor Code sections 110.5 or 3206.5.

	9792.7(c)(3)
	Commenter opines that this subsection is a clear overreach beyond statutory authority. This section purports to give DIR unfettered access to all information that is submitted by a private entity to URAC in support of accreditation. No other state has such a requirement. Commenter notes the wording of this sections requires private UROs to give up all privacy rights. Commenter states that URAC’s new accreditation standards now include submission of documentation such as meeting notes, competitive advantage information (such as how an entity controls advertising), contracts, security protocols and risk management strategy information. Commenter opines that disclosure of this information in not only inappropriate, but potentially damaging.  Commenter is also concerned about where this information could potentially end up within state government.
Commenter questions if this section was originally drafted while URAC Version 7.3 was still in existence (the current version is 8.1). In Version 7.3, two different and separate submission were made by a URO, “Core” and “Work Comp UM,” only one of which would generally be reviewed for purposes of evaluating a URO. In the current version (8.1), the submission standards are much more stringent, and all information is combined into a single submission. Commenter requests that this subsection be stricken in its entirety, with stakeholder meeting convened to come up with an alternative solution that would be more equitable.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	Disagree. This section is tailored to allow the DWC to seek and obtain information relating to a UR organization’s UR processes and compliance with DWC rules. The DWC would not seek, nor has any interest in seeking, information beyond this scope unless it is somehow connected with efforts to ensure compliance with the regulations. 
	None.

	9797.7(c)(3)
	Commenter notes that this subsection states that the DWC may obtain documents from URAC for any UR provider that submits a UR plan.
Commenter questions which documents does this refer to and how will they be used/shared. UR providers have a contractual agreement with URAC that includes financial information. Many of the documents also include proprietary information about how the UR provider conducts business and markets their services. To share such information could expose the company’s trade secrets. Commenter recommends that the URA be allowed to redact confidential and proprietary information.
	Lisa Paroly, CEO
RehabWest
July 25, 2024 
Written Comment
	This section is tailored to allow the DWC to seek and obtain information relating to a UR organization’s UR processes and compliance with DWC rules. The DWC would not seek, nor has any interest in seeking, information beyond this scope unless it is somehow connected with efforts to ensure compliance with the regulations. Additionally, as trade secrets are exempt from public records act requests, they would not be disclosable to the public. 
	None.

	9792.7(c)(4)
	Commenter notes that this subsection requires material modifications be filed with the Administrative Director within 30 calendar days of the material modification.
Commenter recommends that the DWC clarify if an updated DWC UR-1 Form is required to be submitted with any material modification and if the submission requires updated CDs/flash drives or electronic files.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	The Division appreciates this comment. A DWC UR-01 form should accompany a material modification.
	The DWC will amend the proposal at section 9792.7(c) to require the inclusion of a UR-01 form for material modification submissions. Additionally, the UR-01 form will be amended to include checkboxes at the top of the form’s first page to indicate whether the form is being submitted with a new UR plan or because of a material modification. A section shall be added to the form to allow the sender to describe the material modification that was made to the UR plan.

	9792.7(d)
9792.7(l)
	Commenter thanks the DWC for the positive change of providing the acknowledgement of receipt by the DIR of an application. Commenter questions if this applies to only new plans or if it also applies to renewals and modifications.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Oral Comment
	The Division finds it would be a good idea to have the acknowledgment of receipt mentioned by the commenter to apply to both new plans and modifications. 
	Amend subdivision (d) to include applicability to both new UR plans and plan modifications.

	9792.7(e)(1)
	Commenter notes that in this subsection the utilization plan applicant is given two periods of conditional approval, consisting of six (6) months each, to correct deficiencies in the plan before the conditional approval expires and the application is deemed denied. It seems excessive to allow a UR plan to operate with deficiencies for a year or more when considering the harm this may cause to injured workers. 
Commenter opines that allowing one six (6) month ‘grace period’ is generous and she recommends the following language be removed from this subsection:
“If the deficiencies are not corrected after the first period of conditional approval, or the condition upon which an approval may be granted is not satisfied, the conditional authorization to operate may be extended for a period not to exceed six (6) months if the applicant demonstrates a good faith effort and ability to correct the deficiencies.”
It is adequate that the UR plan applicant was given an initial six months(6) to correct the deficiencies in the plan but failed to do so.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written and Oral Comment
	Disagree. Given the degree of formality associated with this process, a 12-month total is a conservative and appropriate timeframe that would allow the DWC to complete the task and account for any unexpected issues. With experience, if a shorter time is determined to be more appropriate, this may change in a future rulemaking.
	None.

	9792.7.1 DWC Form UR-01
	Commenter supports the proposed changes to the requirements of any UR entity that modifies or denies requested services to submit their plan to the DWC on the new UR-01 to ensure that their application of the UR process is in line with the labor code.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	The DWC appreciates the comment.
	None.

	9792.8(b)
	Commenter supports the addition to this subsection to make clear that the claims adjusters can approve treatment that may or may not be consistent with the MTUS – this gives the claims adjuster some flexibility to manage the claim.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	DWC appreciates the comment.
	None.

	9792.8(b)
	Commenter opines that the additional language is confusing and redundant. The language in section 9792.21(e) is clear. It is unnecessary to paraphrase it in section 9792.8(b). If it is to be included here, commenter recommends that it should clarify that the approval of treatment beyond the Medical Treatment Utilization Schedule is at the discretion of the employer and its representatives.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Disagree. This subdivision simply clarifies that we are not narrowing the language included in the prior subdivision. 
	None.

	9792.9 
	Commenter supports the deletion of section 9792.2 to avoid redundancy.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	The DWC assumes the commenter is referencing 9792.9 as there is no 9792.2. Comment is noted.
	None.

	9792.9.1
9792.9.2
Page 37
	Commenter finds this section regarding submission of additional information confusing. If additional information is not received within 5 business days of the request, the RFA must be denied in accordance with other applicable sections.  Commenter opines that she believes that the intent is that the denial must be based on an actual reason, not that it “must be denied.”  Commenter would like clarification of this section.
	Christina Dellosa
Manager Managed Care
InterMED
July 24, 2024
Written Comment
	These comments do not match up with the listed sections. Proposed sections 9792.9.1 and 9792.9.2 do not discuss submission of additional information. That topic is addressed at proposed section 9792.9.6(c) and requires any such denial to be in conformance with proposed section 9792.9.5(e). This referenced section accounts for what needs to be included when the denial is due to nonreceipt of requested information, test, exam, or consultation. 
	None.

	9792.9.1(a)(1)
	Commenter recommends adding clarifying language “at the facsimile number or electronic email address designated by the claims administrator under section 9781(d)(5)” after “electronic mail.”
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Disagree that that language is needed. However, the Division will add a subsection to subdivision (b) to address RFAs received at a non designated number or address. Although erroneous submission of an RFA can currently be addressed under deferral, it would be better positioned under this section. 
	The Division will amend proposed section 9792.9.1(b) to clarify procedures when an RFA is submitted to a non-designated fax number, email, or address.  

	9792.9.2
	Commenter notes that in this section of the proposed regulations, the language indicates that when application of Labor Code section  4610(k), known as the 12 month rule, would be applicable to a request, that the request “cannot be deferred if the requesting physician expressly and unequivocally indicates or opines in the request for treatment that there has been a change in facts material to the basis of the prior denial of such same treatment.”
Commenter states that it is not clear from the language as to why the claims administrator would not be able to defer the determination in this scenario, as the deferral must be when “the claims administrator disputes liability for either the occupational injury for which the treatment is recommended or the recommended treatment itself on grounds other than medical necessity.” Section 9792.9.2(a)(a). Labor Code section 4610(k) relates to medical necessity determinations and does not appear to involve situations where disputes of liability would occur.
Commenter requests clarification as to when this scenario would occur.
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	The last part of the language in current regulation 9792.9.1(b) allows a claims administrator to defer utilization review of a request for authorization of medical treatment where there is a liability dispute “…on grounds other than medical necessity.” When a claims administrator asserts that the ”12-month rule” applies, that constitutes a liability dispute on grounds other than medical necessity. The proposed section 9792.9.2 clarifies that this kind of deferral is inappropriate when a requesting physician expressly opines that there has been a change in facts material to the basis of the prior denial of the same treatment.
	None.

	9792.9.2(a)(1)(B)
	Commenter notes that this subsection states that a request for authorization cannot be deferred if the requesting physician indicates that there has been a change in facts material to the basis of the prior denial of such same treatment. It also states that such a request must be reviewed by a physician reviewer and any modification or denial of their request must comply with the applicable requirements as set forth at section 9792.9.5.
Commenter questions if this implies that the claims administrator or a non-physician reviewer cannot evaluate and determine if a resubmitted RFA for previously requested and non-certified treatment contains a legitimate description of a change in the material facts. Commenter questions if the claims administrator or a non-physician reviewer cannot defer said re-requested treatment if there has been no change in material facts documented.
	Lisa Paroly, CEO
RehabWest
July 25, 2024 
Written Comment
	If an RFA is a repeat request for treatment that was denied within the year leading up to the request, and there is no express or unequivocal indication that anything has changed, a claims administrator or non-physician reviewer may defer the request. However, this rule clarifies that if the requesting physician has expressly and unequivocally indicated that there is a change in material fact pertinent to the repeated request, then it can only be modified or denied by a physician reviewer. 
	None.

	9792.9.2(a)(2)(B)
	Commenter notes that this section includes language that is not consistent regarding the application of the requirements of Labor Code section 4610(k).
This new section includes the following language:
“The requesting physician expressly and unequivocally indicates or opines in the request for treatment that there has been a change in facts material to the basis of the prior denial of such same treatment.”
Commenter notes that this is different than the language found in section 9792.9.5(g) which states that “[a] utilization review decision to modify or deny a request for authorization of medical treatment on the basis of medical necessity shall remain effective for 12[…] unless the further recommendation is supported by a documented change in the facts material to the basis of the utilization review decision.”
The instructions on the PR-1 Form state “Note if resubmission of a previously denied request based on a change in material facts that provided the basis for the initial utilization review decision have subsequently changed such that the decision is no longer applicable to the employee’s current condition.”
Commenter opines that there appears to be a different standard across these sections and he recommends that the DWC update the language to be consistent.
Commenter requests clarification on the standard that should be applied when reviewing requests for treatment that may be impacted by Labor Code section 4610(k).
Commenter requests clarification on the following:
· Does the act of checking the Resubmission, Change in Material Fact (PR-1 Form) equate to the standard outlined in sections 9792.9.2(a)(2)(B) and 9792.9.5(g)?
· What information amounts to the required standard as outlined in sections 9792.9.2(a)(2)(B) and 9792.9.5(g) and where does that information need to be located on the PR-1Form?  Is checking the Resubmission, Change in Material Fact box sufficient to meet the standard?
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	The DWC recognizes that the standard in the statute is subject to many interpretations. This proposed section is meant to add clarification to the statute and encourage the prompt review of such treatment requests. If a physician marks the checkbox at the top of Section A of the PR-1 or the DWC Form RFA, this would meet the proposed standard and UR would be required. Additionally, if the physician expressly and unequivocally indicates in the report (first page) that there has been a change in facts material to the request such that the current request differs from a prior request for the same treatment, this would also trigger UR. 

	DWC will amend the proposal to include the fact that deferral of a request for treatment cannot be deferred if the applicable checkboxes on each of the forms (PR-1 or DWC Form RFA) are marked, or, if a narrative report is used, if the express and unequivocal indication is on the first page.

	9792.9.2(a)(2)(B)
9792.9.2(b)(1)(C)
	Commenter notes that these subsections share language that requires a physician reviewer to perform reviews related to reviews subject to section 9792.9.2(a)(2)(B).
“Such a request must be reviewed by a physician reviewer.”
“For failure to comply with the requirement as set forth in sections 9792.6.1(w) prohibiting a non-physician reviewer from reviewing a treatment request.”
Commenter notes that the effect of this language does not permit a non-physician reviewer to first review a request that falls into this category and potentially approve the requested treatment.
Commenter requests that the DWC update the language to clarify that a non-physician reviewer may review the request, but that a modification or denial must be made by a physician reviewer in accordance with applicable requirements as set forth at section 9792.9.5 and section 9792.6.1(w). 
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	Note that commentor misidentified second regulation as 9792.9.2(b)(1)(C), when it should be 9792.12(b)(1)(C).

Agree that the penalty language at 9792.12(b)(1)(C) makes it sound like only a physician reviewer may review a request that falls under proposed section 9792.9.2(a)(2)(B).
	DWC will amend the language at proposed section 9792.12(b)(1)(C) to state: (C) For failure to comply with the requirement as set forth in sections 9792.6.1(w) prohibiting a non-physician reviewer from reviewing denying or modifying a treatment request under section 9792.9.2(a)(2)(B) that would otherwise be subject to Labor Code section 4610(k): $25,000;


	9792.9.2(a)(2)(B)
	Commenter states that the current rule appropriately allows the claims administrator to defer if liability is disputed as to occupational injury for which the treatment is recommended or to the recommended treatment itself on grounds other than medical necessity. Commenter notes that the proposed new language provides it cannot be deferred if the requesting physician expressly and unequivocally indicates or opines that there has been “a change in facts material to the basis of the prior denial of such same treatment.” Commenter states that this new language is troubling because any time there is a mere allegation of a change, the request will have to again go through utilization review. This would potentially unnecessarily increase submissions and utilization review costs. Commenter recommends that the Division apply the same standard currently in 9792.5(g) that the utilization review standard shall remain effective unless a later recommendation is supported by a “documented change in the facts material to the basis of the utilization review decision.”
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Disagree. The proposal does not state that a mere allegation of a change in medical condition is enough to trigger utilization review. If a physician expressly and unequivocally asserts that there is a change in medical condition that warrants treatment, only another physician should be able to refute that opinion. This is what the proposal effectuates. 
	None.

	9792.9.2(a)(2)(B)
	Commenter is confused by this new subsection and questions how it is intended to work in conjunction with the tolling of the UR timeframes as provided for in other sections. Commenter seeks clarification if this section was intended to address a situation where a subsequent RFA comes in during a 12-month period that would normally be auto-denied (since a denial is already on record) but now since there is “new information”, it must be reconsidered. Would this function like an appeal? To avoid confusion, commenter recommends eliminating this subsection and just requiring that the “second” request (or third or…) be a new RFA altogether if new information is included.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written and Oral Comment
	The addition of this subsection is intended to elaborate on the rule at Labor Code section 4610(k) (“12-month rule”). The rule prohibits a claims administrator from making its own non-physician determination when faced with an express and clear indication by a physician that there is a material change in facts relating to treatment that had already been requested and denied within the prior 12 months. The intent is that only an expert can refute another expert’s opinion as to whether the change in facts is material (such that the requested treatment should be approved), or immaterial (such that the requested treatment would still not be medically necessary).    
	None.

	9792.09.03
	Commenter recommends that these regulations clarify the following additional issues:
1) What happens if the payor does not comply with the 5 working days to respond to an RFA? Commenter believes that the service should be deemed approved. Currently, it is unclear what happens, and treatment just stops.
2) Commenter’s organization receives complaints from their members that they have to submit an RFA several times before the payor acknowledges receipt. The payor typically uses the latest date which helps them show compliance with the required timeline. The RFA submission date should be the initial date that the medical provider submitted the RFA, not the date that the payor decides to acknowledge receipt. This confusion would be resolved with an on-line UR submission portal that would date stamp all requests.
	Diane Przepiorski
Executive Director
California Orthopaedic Association (COA)
July 25, 2024
Written Comment

	As established under Dubon v. World Restoration Inc. (2014) 70 Cal. Comp. Cases 1298, (commonly, “Dubon II.), treatment issues may be decided by the WCAB if a UR is untimely. This does not absolve the applicant, however, of proving medical necessity of the requested treatment. Issues beyond this are for the legislature to determine.

The date of a valid submission and/or receipt of an RFA can be difficult to ascertain due to the variety of issues that could occur both on the provider and claims administrator side. However, the solution proposed by the commentor is not appropriate for this rulemaking. Currently, the commentor should refer to regulation 9792.9.1 for rules regarding submission and/or receipt of an RFA. 
	None.

	9792.9.4
	Commenter states that since PBM’s generally communicate electronically with payors and pharmacies, she wants to know why this requirement is being added to include “approval language” to providers that an approval was forthcoming because the drug was an MTUS-Exempt drug. Commenter questions if this is some type of “feedback loop” to encourage providers to refrain from sending these types of RFA’s in the future.
Commenter notes that under subsection b, the rules create a process for the parties to communicate by electronic mail. Commenter appreciates the inclusion of this option but is unsure how the “mutual consent” that is required would be captured or stored.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	As indicated in the Statement of Reasons, the addition of the language at 9792.9.4(a)(3) is to encourage the use of the Drug Formulary, to educate physicians about it, and for potential tracking purposes.

As for the question on how to capture or store the “mutual consent,” those parameters are expected to be established between the parties.
	None.

	9792.9.4(b)
9792.4(e)(7)
	Commenter recommends that the language in section 9792.9.4(b) clarify specifically what is required of the UR entity in communicating the decision to approve, deny or modify treatment. Commenter states that there has been a challenge with UR denials not clearly indicating why it was denied. Commenter concurs with the clarification to section 9792.4(e)(7) regarding the need for the UR entity to advise the clinician, if the event of a modification or denial, of the option to submit a new request with a change in material fact to quantify the missing information and re-consider.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	Content requirements of a UR decision that modifies or denies requested treatment is at proposed section 9792.9.5(e). Subsection (7) of subdivision (e) includes the requirement that an explanation be provided as specified. 

Regarding commenter’s concurrence with 9792.4(e)(7), the DWC assumes the commenter’s reference to this section was meant to be to section 9792.9.4(e)(7.) The DWC appreciates the comment.
	None.

	9792.9.4(b)
	Commenter notes that this subsection states that written UR decisions can be transmitted to the requesting physician via secure email if agreed to by the parties.
Commenter questions that if the requesting physician’s office agrees to this one time, does this allow for secure email transmission of future UR determinations going to the same requesting physician’s office for all injured workers or does an agreement need to be obtained for each UR, every time, for all injured workers. Commenter notes that if it is the latter that this will create a burden on the requesting physician’s office and the UR provider.
	Lisa Paroly, CEO
RehabWest
July 25, 2024 
Written Comment
	It would be up to the parties to determine the parameters of the agreement. If a doctor’s office does not prefer notice by email, they can simply disagree to it. 
	None.

	9792.9.4(b)
	Commenter supports the clarification to the manner and the timeframe within which approval decisions should be communicated.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Comment is noted.
	None.

	9792.9.5(c)
9792.9.5(e)
	Commenter opines the use of the words “if applicable” is superfluous and she recommends that they be deleted as they are not necessary for the meaning of who should be served the written communication of the utilization review decision to modify or deny medical treatment. Commenter states that the decision should always be served on the injured workers and their attorney, or other legal representative, and the physician requesting treatment.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written Comment
	Disagree. Not all injured workers are represented. Additionally, the changes in this section are mostly semantic.
	None.

	9792.9.5(e)(7)
9792.10.6(b)(1)
	In subsection 9792.9.5(e)(7), commenter is confused by the term “in plain language” in for communication with a physician. Commenter questions if this means that use of medical terminology would be inappropriate. In subsection 9792.10.6(b)(1) commenter notes the use of “in plain language where possible.”  Commenter would like this to be consistent in both subsections.
Commenter requests clarification of how this provision differs from the previous section that discusses “faulty” RFA’s. Commenter questions if this section is requiring that a peer reviewer specifically state their reasons if they are disagreeing with the treating physician’s arguments to deviate from the MTUS.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	Agree with request regarding “in plain language.”

The DWC is unclear on what section is being referenced regarding “faulty RFAs” as indicated by the commenter. That said, the additional language in (e)(7) is so that, if an RFA is being denied due to a lack of information (or test, exam or specialized consultation), then the missing information (or test, exam, or specialized consultation) must be identified, and a note that the request shall be reconsidered upon receipt of that missing information (or test, exam, or specialized consultation). Additionally, yes, this added text will require a peer reviewer to specifically state their reasons if they are disagreeing with the treating physician’s arguments supporting deviation from the MTUS. This is to facilitate meaningful discourse between the requesting physician and peer reviewer.
	DWC will amend the language to include “where possible” with respect to the addition of “plain language.” 

	9792.9.5(e)(9)
	Commenter recommend replacing the word “liable” with “responsible.”
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	“Liable” is more appropriate because this is a legal issue; the named entity will be held to legal compliance (or non compliance) standards and consequences. 
	None.

	9792.9.5(e)(9)
	Commenter questions if this subsection implies that a public entity would be exempt from any liability since they are not URAC accredited.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	No, this requirement is not meant to exempt public entities from liability. This section would allow the DWC to know which organization is responsible for the UR decision since there are often more than one organization that has a hand in a UR decision. 
	None.

	9792.9.6(a)(2)
	Commenter notes that this subsection states that if there is missing information following the receipt of a request for authorization, the physician reviewer shall within 5 business days from the date of receipt of the request for authorization notify the requesting physician in writing that the reviewer cannot make a decision within the required timeframe.
Commenter questions if this implies that a need for additional information must be determined by the reviewing physician and not a non-physician reviewer. Commenter notes that in (c)(1) of this section, it states that if the information reasonably necessary to make a determination under subdivision (a) that is requested by the reviewer or non-physician reviewer is not received within the allowed timeframes, the physician reviewer shall deny the request. Commenter notes that there seems to be a contradiction about the role of a non-physician reviewer in relation to determining if an RFA is missing information.
	Lisa Paroly, CEO
RehabWest
July 25, 2024 
Written Comment
	The commenter appears to be referencing subdivision (b), not (a). Subdivision (b)(1) allows either a physician reviewer (which is synonymous with “reviewer”) or non-physician reviewer to request for additional information from the treating provider and must do so within 5 business days from the date of receipt of the RFA. If the requested information is not received 14 days from receipt of the RFA for prospective review (or 30 days for retrospective review), then a physician reviewer must deny the request. In other words, when it comes to information that is missing (as opposed to an additional test, exam, or consultation), a non-physician reviewer can make such request, but if the requested information is not received in time, then only a physician reviewer can deny the request due to the missing information.
	None.

	9792.9.6(b)(2)
	Commenter questions the difference between an “expert reviewer” and a “specialist.”
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	In this context, “expert reviewer” is a term of art currently defined at section 9792.6.1(k). The definition in the current proposal remains at section 9792.6.1(k) and attempts to add clarification to the term. “Specialist” is not a defined term and the DWC is unsure as to which provision the commenter is referencing with respect to the term, “specialist.”
	None.

	9792.9.7
	Commenter states that with the inclusion of this new section regarding treatment that occurs during the first 30 days of the date of injury, clarification is needed as to the requirements of the claims administrator when the treating physician submits a PR-1. As required in this section, the treating physician must list ”[a]ll treatment or services anticipated to be provided to the injured worker in the first 30 days after the date of injury, including exempt drugs.” (a)(4)

Paragraphs (b)(1) through (8) outline a number of exclusions from this exemption, where prospective review is required. In practice, treating providers will submit all treatment on the PR-1, some of which will require preauthorization and some of which may be exempt under this rule.

The new penalty outlined in section 9792.12(b)(5) states that a $3,000 penalty shall be applied “[f]or requiring prospective utilization review for each medical treatment that complies with the conditions set forth in section 9792.9.7(a), that would otherwise be subject to Labor Code section 4610(k): $25,000.”

Commenter requests clarification on the standard of what would amount to “requiring prospective review” and whether or not the burden is on the claims administrator to determine which items, if any, included on a PR-1 Form would require preauthorization.

Commenter states that if it is the intention of the DWC to require the claims administrator to respond to the PR-1 with an indication that the treatment does not require authorization as it complies with the requirements of section 9792.9.7(a), then commenter requests that the rules be updated to include language similar to the new language added to section 9792.9.4(a)(3) which states that:

“For approvals of a request for authorization of a drug that is exempt on the Drug Formulary, the written decision approving the request shall indicate, “Exempt per MTUS Drug Formulary” or words to that effect and meaning.”
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	Agree that there should be some way for parties to identify treatment that was rendered or approved under the 30-day exemption to prospective UR.
	The Division will amend the PR-1 form to allow a physician to indicate whether the treatment requested is exempt.

The Division will add a fourth subsection to 9792.9.4(a) to state as follows: “For approvals of a request for authorization of non-drug treatment that are exempt under section 9792.9.7 (i.e., the 30-day exemption), the written decision approving the request shall identify the exempt treatment as, ‘30-day exemption,’ or words to that effect and meaning.” 

	9792.9.7
	Commenter’s primary concern regarding this section is whether all of the language set forth therein is consistent with the enabling statute.
Section 9792.9.7 sets forth rules applicable to the exemption from prospective UR for certain treatment rendered within thirty days of the date of injury under SB 1160 (“30-day exemption”) which has been written into Labor Code section 4610. This exemption is relatively new to the utilization review system in workers’ compensation which, prior to this change, required all treatment (other than emergency services) for which a guarantee of payment was sought (i.e., preauthorization) to undergo prospective utilization review if required by the claims administrator.
The first four subsections of subdivision (a) are conditions as stated in the statute at Labor Code section 4610(b), but have been broken down into subsections. Subsection (5) is a restatement of Labor Code section 4610(d).
Subdivision (b) proposes a list of treatments which are not subject to the 30-day exemption. All of the listed treatments in subsections (1) through (7) follow the listed exceptions in the statute at Labor Code section 4610(c).
Where this new section begins to veer away from the enabling statute is in subdivision (c) which proposes remedies if the provider has a pattern and practice of rendering exempt treatment in a manner inconsistent with the medical treatment utilization guidelines. These remedies include removing the ability of the physician to render treatment exempt from prospective review, removing the physician as the injured worker's primary treating physician by filing a petition for change of primary treating physician under section 9786, or terminating the physician from the employer's medical provider network or health care organization.
As these remedies are not lifted from the enabling statute, as were the previous subdivisions (a) and (b), these remedies seem to go well beyond the statutory authority of Labor Code 4610 to exempt certain treatments from prospective review in the first 30 days after injury. Therefore, commenter recommends that subdivision (c) should be removed in its’ entirety from section 9792.9.7 as it exceeds statutory authority.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written Comment
	Disagree. Subdivision (f) of Labor Code section 4610 sets forth that an employer may perform retro UR on treatments rendered under subdivisions (a), (b), and (c) to determine if the physician is prescribing treatment consistent with the MTUS. It further lays out employer remedies when a pattern and practice of the physician failing to render treatment according to the MTUS is found. This regulation is based on (and expands on) that statutory provision. This is also highlighted in the associated explanation of the ISOR.
	None.

	9792.9.7
	Commenter concurs with the language in this section that strengthens the requirement for an RFA to be submitted for those services which would not be subject to the 30-day prospective UR.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	The DWC appreciates the comment.
	None.

	9792.9.7 – General Comment
	Commenter notes that there are several sections contained in these proposed regulations that reference the use of an RFA, even for treatment in the first 30 days that is supposed to be exempt for UR. Commenter questions the reasoning for requiring an RFA under these circumstances.  Commenter questions wasn’t the whole idea to by-pass UR for this treatment – is this for retro UR? Commenter notes that there is also a section that is similar in that it requires an RFA for an Exempt drug prescribed in the first 30 days and she would like to understand the reasoning regarding that as well. 
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	Submission of an RFA, even for treatment exempt from prospective UR under the “30-day rule” or as exempt drugs, are still required by statute at Labor Code section 4610(b). Additionally, an RFA must still be required for such exempt treatment since, without it, an employer would not know when its right to retrospective UR for such exempt treatment would be triggered. (See Labor Code section 4610(e) and (f).)
	None.

	9792.9.7(a)(4)
	Commenter states that the doctor must complete the PR-1(8 pages) as a Request for authorization, though they are able to dispense and treat in the first 30 days after the DOI if under MTUS and concurrent with 5021. Commenter notes that there is duplicative information on these forms and would like to know if both forms are necessary or if they can be combined. Commenter states that the form is too long and that there is no 5021 check box.  Commenter states that there is a shortage of WC doctors (per WCIRB research) and there is a known labor shortage of Adjusters and opines that the DWC should be looking for ways to help them.
	Christina Dellosa
Manager Managed Care
InterMED
July 24, 2024
Written Comment
	Use of the PR-1 form will be made optional. The RFA form will continue to remain in use as an option. That said, the PR-1 form is not necessarily a long form. Its instructions indicate that only applicable sections of the PR-1 form need be submitted based on the checkboxes a physician marks at the top of page 1 of the form. 

The commenter’s note about duplicative information is unclear. If the commenter means there is duplicative information in the PR-1 Form and Form 5021 (Doctor’s First Report), then, agree that some of it is duplicative. But, as the RFA form will remain in use, a physician will still have that option. If a physician needs to submit a DFR along with a treatment request, and the physician wants to use a PR-1 form, then a DFR, page 1 of the PR-1, and the applicable (request for authorization) section(s) of the PR-1 form would need to be completed and submitted. The Division may consider consolidation of the DFR into the PR-1 at a future rulemaking.
	The Division will amend the proposal to make use of the PR-1 Form optional.

	9792.9.7(a)(4)
	Commenter recommends the following revised language:
All treatment or services anticipated to be provided to the injured worker in the first 30 days after the date of injury, including the exempt drugs prescribed to the injured worker under the MTUS Drug Formulary, are set forth in the “Doctor’s First Report of Occupational Injury or Illness” by the initial treating physician or in the PR-1 by subsequent treating physicians.
Commenter recommends that only non-exempt treatment requests be included in the request for authorization. Claims administrators treat the request for authorization as exactly that; a request that triggers the utilization review process. Commenter opines that requiring the completion of the request for authorization form for treatment that is exempt from prospective utilization review will be confusing and is unnecessary.  
Commenter states that if the original proposed language is retained, that this subsection should be clear that only section A of the proposed PR-1 should be submitted by the initial treating physician with the Doctor’s First Report of Occupational Injury or Illness and not the complete PR-1.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	The ability of a physician to render treatment exempt from UR under the 30-day exemption requires a physician to submit an RFA. (See Labor Code 4610(b).) As this is a statutory mandate, the Division is without authority to delete this requirement. 

Additionally, as the Division is making use of the Form PR-1 optional, a physician may choose to submit a DFR with the current Form RFA. 
	None.

	9792.9.7(a)(5)
	Commenter questions what would happen if a provider submits their billing statement late – would this be grounds for denial?
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	Generally, late bills are not payable. If there is a dispute over whether a bill was submitted timely, it would be resolved at the Workers’ Compensation Appeals Board. That said, this should not be taken as legal advice and the DWC advises the commenter to seek their own legal counsel on the matter.
	None.

	9792.9.7(b)(8)
	Commenter agrees that injections should not be exempt from prospective review during the first 30 days after the date of injury.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	The DWC appreciates the comment.
	None.

	9792.9.7(c)(1)(C)(2)
	Commenter notes that this new section authorizes a claim administrator to remove the ability of a physician rendering treatment exempt from prospective review to any injured worker whose claim is adjusted or administered by the claim administrator if the claim administrator determines, after retrospective review, that the physician has a pattern and practice of failing to render treatment consistent with the Medical Treatment Utilization Schedule (MTUS). Commenter supports this proposal and believes it is critical for an efficient and effective utilization review system for bad actors to be prohibited from participating in the system. In California, the utilization review and independent medical review processes work extremely well. The vast majority of treatment requests are approved and there is no widespread denial of medically necessary treatment. The utilization review and independent medical review processes efficiently and fairly resolve 99.8% of reviews of medical treatment requests without any further activity or court review. Commenter opines that most denied treatment comes from a very small percentage of medical providers. For example, 1% of physicians are responsible for 44% of all independent medical review requests. The top 10% are responsible for 84% of the requests. The utilization review process is working and for the vast majority of providers, appropriate treatment is requested and timely approved. Commenter opines that it is critical that the small minority of providers who consistently depart from the MTUS be appropriately sanctioned.
Commenter states that the proposed pattern and practice system set up in this section is very helpful and an important first step. Commenter recommends, and believes that it is essential, that the Division become more involved in the process. The rule should require reporting of each pattern and practice to the Division and for the Division to review, identify, and publish providers engaging in a pattern and practice of violating the MTUS. On a single carrier basis, there will not be sufficient scope and market size to identify the providers engaging in a pattern and practice. However, if the Division becomes more involved in identifying and reporting those providers engaging in a pattern and practice, more effective progress will be made in reporting those who consistently refuse to follow the MTUS. Commenter recommends that penalties pursuant to 9792.12 should be assessed against providers engaging in a pattern and practice of abuse.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	When the legislature established the 30-day exemption to prospective UR, it also established the remedies available to the employer for physicians who display a pattern and practice of abusing the exemption. Thus, the legislature contemplated the potential abuse and came up with a solution, which did not include the punitive measures suggested by the commenter. As such, the Division does not find it necessary to add them. Additionally, given the limited number of practitioners who participate in workers’ compensation, the commenter’s suggestions would not help with retaining or attracting more physician participation.  
	None.

	9792.9.7(c)(2)
	Commenter states that this subdivision defines “pattern and practice” in regard to when a provider renders treatment under the 30-day exemption that is contrary to the MTUS guidelines. To determine if a provider has a “pattern and practice” of rendering treatment inconsistent with the MTUS guidelines, the criteria reviewed is the frequency of instances and number of injured workers involved over a set period of time. If the criteria is met, the proposed regulations provide remedies for the claims administrator. 
Commenter supports the need to define this term as a way of monitoring providers that render treatment under the 30-day exemption period. Commenter opines that using the number of injured workers involved as a factor may not be helpful to setting the standard, given that a provider can render treatment inconsistent with the MTUS on numerous occasions within the proposed timeframe, with less than the proposed defined number of injured workers under this definition. Under this scenario and proposed definition, the provider’s actions would not be considered a “pattern and practice” of rendering treatment inconsistent with the MTUS. Commenter recommends editing the definition in order to capture the providers that continually fail to render treatment consistent with the MTUS within the 30-day exemption period.

Commenter recommends omitting the reference to the number of injured workers.
	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	The proposed definition of “pattern and practice” already accounts for the commentor’s concern because the definition also includes when treatment is rendered inconsistent with the MTUS for 8 separate and unrelated medical services or goods with 2 or less injured workers within a month.
	None.

	9792.9.8
	Commenter questions how the 30-day period works in tandem with the 7-day restriction on physician-dispensed medications. Commenter is concerned that this may be used by physician dispensers to continue dispensing beyond the 7-day period.   
Commenter states that subsection 9792.9.8(g)(4)(A) implies that payment of the drug is required even if that drug was inappropriate per the MTUS – if retro review determines that the drug was not appropriate, then why would they be required to pay for it? Commenter opines that this would be particularly problematic with physician dispensed drugs.  
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	A drug that is restricted in any way on the Drug Formulary is not qualified for exempt treatment under the 30-day rule. The applicability of the 30-day exemption to prospective UR is subject to there being no other rule prohibiting the rendering of treatment without prospective UR.

Commenter is correct in their reading of 9792.9.8(g)(4)(A) – an exempt drug that falls under the 30-day exemption rule cannot be denied payment even if found to be not medically necessary upon retro UR. This is mandated by the legislature in Labor Code section 4610(b). The legislature has created other remedies for abuse of the 30-day exemption to prospective UR as outlined further in that section.
	None.

	9792.9.8(a)(2)
9792.9.8(g)(1)
	Commenter opines that requiring the completion of the request for authorization form for treatment that is exempt from prospective utilization review will be confusing and is unnecessary.  Commenter recommends that subsection 9792.9.8(a)(2) be deleted and that section 9792.9.8(g)(1) be amended to read as follows:
The injured worker's initial treating physician shall describe in the treatment plan on the “Doctor's First Report of Occupational Injury or Illness,” DIR Form 5021, all drugs that are being prescribed and all exempt drugs that are being dispensed to treat the injured worker, and list on the request for authorization all non-exempt or unlisted drugs that are being prescribed. Subsequent primary treating physicians shall submit a request for authorization following their first visit with the injured worker indicating all non-exempt or unlisted drugs that are being prescribed for treatment.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	As mentioned above, the RFA requirement for exempt treatment is a statutory mandate and, thus, the Division is without authority to delete this requirement.
	None.

	9792.9.8(b)(1)(A)
	Commenter recommends allowing three business days for the reviewer to request additional information.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Essentially, additional information can be asked at any time so long as the statutory timeframe set forth for responding to a request for authorization of non-exempt prospective drug requests (5 business days) is met. DWC will amend the provision to reflect accordingly.
	Amend proposed section 9792.9.8(b)(1)(A) to indicate that the request for information may be made within no less than 4 business days from the date of receipt of the RFA.

	9792.9.8(d)
	Commenter recommends deleting the phrase “related to the same condition.” Commenter opines that everything on the request for authorization should be subject to the same review timeframe.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	These words (“related to the same condition”) were included to clear up any confusion that may be caused by the disparate UR timeframes applicable to drug and non-drug treatment requests, which were established by the legislature.
	None required.

	9792.9.8(d)
	Commenter requests clarification of the definition of “the same condition” for purposes of this subsection.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Agree that “same condition” is a little vague. 
	DWC will amend the language to indicate, “same injury or illness” in place of “same condition.”

	9792.9.8(g)(4)
	Commenter states that this subsection appears to refer to section 9792.9.7 and not 9792.9.8.  
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	No, the reference is correct because the introductory language of subdivision (g) ties the rules thereunder to section 9792.9.7(a), which is the 30-day exemption to prospective UR. Thus, the scenario under (g)(4) is applicable to drugs that are exempt on the Drug Formulary and that also fall under the 30-day exemption rule. 
	

	9792.10.1(a)(2)
	Commenter notes that this subsection shortens the time from thirty (30) to ten (10) days for the filing of an IMR after the service of a denial or modification of a request for authorization for a drug on the MTUS drug list. Commenter states that time period is too short! Often a utilization review decision is not received until more than a week after it issues with the current delays in the USPS mail system. There is also no reasonable rationale for shortening the time for an IMR from a denial or modification for a drug prescription. Commenter has often watched claims administrators protest when timeframes are shortened for service they are responsible for regarding delivery of benefits or notices. Here the unseen casualty is an injured worker, not a very busy claims desk trying to keep up. The timeframe to file an IMR should remain (30 days) for the denial of authorization of a drug as set forth for all other treatment requests in Section 9792.9.10.1, subdivision (a), paragraph (1).
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written and Oral Comment
	The 10-day filing requirement is merely a restatement of the statute (see Labor Code section 4610.5(h)(1)(A)). As such, the Administrative Director is without authority to do otherwise.
	None.

	9792.10.1
	Commenter recommends deleting the date references from this section as they are no longer relevant.  
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Agree. 
	DWC will delete irrelevant date references in this section.

	9792.10.2 Application for Independent Medical Review, DWC Form IMR
	Commenter recommends adding a field in the Requesting Physician Information section for the physician’s NPI.
Commenter recommends the footer be changed to read:
Proposed DWC Form IMR(6/2024)
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Disagree regarding adding the NPI number. As the IMR application is filled in by the claims administrator who may not always have the requesting physician’s NPI number, it may cause delay and undue burden. 

Agree with comment that footer needs to be changed to reflect the IMR application form, and not the PR-1 form. This was a typo.
	DWC will change footer of the IMR application form to correct the typo.

	9792.10.5(b)(1)
	Commenter notes the shortened time frame of ten (10) days here for the employee or the employee’s representative to electronically submit documents in support of the treatment request to the IMR reviewer for disputes regarding a drug or drugs listed on the MTUS Drug Formulary. The timeframe for other treatment disputes “within 15 days (or, if the notice was sent electronically, 12 days) or within twenty-four (24) hours for expedited review” should also remain for disputes regarding prescribed drugs. It can take the same amount of time to collect medical reports and records to send to the IMR reviewer regardless of the treatment modality so there is no reasonable rationale for this time differential. 
Commenter recommends that the timeframe for submitting documents to the IMR reviewer for all treatment disputes including formulary drugs be consistent ‘within 15 days (or, if the notice was sent electronically, 12 days) or within twenty-four (24) hours for expedited review’.
	Diane Worley
Executive Director
California Applicants’ Attorneys Association
(CAAA)
July 25, 2024
Written Comment
	The timeframes in this section were matched with timeframes applicable to employers. This is fair as the statute does not technically allow employees to even submit records. The Administrative Director determined that employees should be allowed to submit records as a matter of due process. Additionally, timeframes for employers are determined by statute.
	None.

	9792.10.5(b)(3)
	Commenter recommends that this subdivision be deleted. Commenter states that copy service vendors have abused the provision by issuing subpoenas to health care providers after an IMR application is filed, even when there is no reasonable probability that additional records exist. The IMR request is based on information in the employee or treating physician's possession at the time the IMR request is filed. Commenter opines that it is not necessary for them to seek out additional records. Labor Code section 4610.5(m) already requires the employer to submit newly developed or discovered relevant medical records to the independent medical review organization.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	The DWC will amend the regulation so that it does not sound like a requirement.
	The DWC will amend the regulation from “shall” to “may.”

	9792.10.8(a)(2) (A)
9792.10.8(a)(2) (B)

	Commenter requests clarification of the term “during or subsequent to” in subsection (2)(B). Termination can only occur before or after the receipt of documentation.
Commenter notes that subsection (2)(A) provides that the required payment for a withdrawn review is $115.00 if the review is terminated prior to receipt of the documentation by the medical reviewer. If full payment is to be required at a point prior to receipt of the documentation and information a specific point in time is required, i.e., X days after the mailing of the NORFI.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Agree that the text needs to be clearer. The intent was to indicate that full payment will be required unless the application is terminated prior to receipt of documentation under section 9792.10.5

	DWC will amend the language to indicate that the cost will be the same as if review was complete if the case is terminated after the beginning of the record-gathering process under section 9792.10.5.


	9792.10.8(a)(3)   
	Commenter recommends that the proposed charge for a second or subsequent re-review be deleted.  If the WCAB reverses an IMR determination resulting in the need for re-review, commenter opines that the claims administrator should not be responsible for the cost.
	Sara Widener-Brightwell, SVP Claims and General Counsel
California Workers’ Compensation Institute (CWCI)
July 25, 2024
Written Comment
	Oftentimes a re-review order is a result of error by the claims administrator (e.g., failure to submit all pertinent records) so that would justify the cost of re-review. However, for now, the DWC will remove this provision. 
	DWC will remove this provision.

	9792.11
9792.12
	Commenter agrees with the increased penalties for failure to provide a timely and concise response to a denial or modification of a prospective Utilization Review (RFA) request. Commenter notes that this is a significant challenge under the current system with entities that do not provide timely or complete information when a request is modified or denied.
	Greg Gilbert, EVP and Chief Government Relations Officer
Concentra
July 24, 2024
Written Comment
	The DWC appreciates the comment.
	None.

	9792.11(g)(1)(A)
	Commenter notes that this subsection contains reference to Section 9792.6(q), which has been proposed to be deleted.  

Commenter recommends removing the reference to section 9792.6(q) from this subsection.
	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	Agree.
	Reference to section 9792.6(q) will be removed.

	9792.11(n)
	Commenter states that the cross-reference should be to 9792.11(g) instead of 9792.11(c).
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	The DWC thanks the commenter for pointing this out.
	Change reference from “9792.11(c)” to “9792.11(g).”

	9792.11(v)
	Commenter supports the proposed amendments to this section as part of simplifying the UR investigation regulations.  To ensure consistency with the noted timeframe allowed for an investigation subject to request a conference and post conference, commenter recommends inserting the word “calendar” to avoid ambiguity with the proposed changes in this section:

“…Following the conference or, after twenty-one (21) calendar days in the case where no conference has been requested…”
	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	Agree.
	The word, “calendar” will be inserted as requested.

	9792.12
	Commenter states that this section outlines formal sanctions and penalties assessed against violators of UR and IMR standards.  Commenter notes that execution of these penalties is left to the discretion of the Administrative Director and he opines that this is causing compliance to be routinely ignored and/or required actions left unexecuted. Commenter opines that this current process grossly conflicts with the rule’s intended purpose and establishes a perception of bias and unfairness against the injured worker, especially a self-represented injured worker and applicant. Commenter states that this is especially indefensible when these violations by claims administrators are used to improperly deny and delay medical treatment and the final adjudication of their case. 
	Earl Moss
Injured Worker
July 25, 2024
Written Comment
	These comments appear to be general complaints about enforcement. Commenter should note that these penalties are there for when the DWC conducts UR investigations required minimally every 5 years. They are not intended for the purpose of being weaponized for any individual claim that is being adjudicated through the workers’ compensation system; although complaints can be submitted to the Audit Unit or UR Investigations complaint process. To the extent that a complaint is specific and unresolvable with the DWC, an injured worker may seek resolution at the Workers’ Compensation Appeals Board.  The DWC is unclear as to what is meant by the comment that the current process establishes a perception of bias and unfairness against the injured worker. 
	None.

	9792.12
	Commenter recommends a cap on aggregated fees as she is concerned that they could become excessive. 
Commenter states the reference to “evidence of a systemic problem” should be defined much more specifically (similar to the “pattern and practice” definition) given the potential implications for the claims organization.
	Lisa Anne Hurt-Forsythe, Vice President
AAPAN
July 25,2024
Written Comment
	The law already provides avenues and/or considerations applicable for reducing penalties, so a cap is not necessary.

With respect to the commenter’s request that “systemic problem” (as used, presumably, in section 9792.11 and not 9792.12) be more specifically defined, the DWC disagrees with the need for a specific definition. The plain language of the term is reasonably and readily understandable as “systemic” denotes something that is not isolated to one or even a few cases, but that affects an operation on a broad scale.
	None.

	9792.12(b)(12)
	Commenter opines that this subsection appears to be based on current section 9792.9(g), which is deleted in the proposed regulations. Commenter states that this subsection should also be deleted.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	This penalty provision is based on current section 9792.9.1(g), which is deleted in this rulemaking due to its redundancy with proposed section 9792.9.5(e)(2). DWC understands the confusion and will fix it. 
	Amend proposed section 9792.12(b)(12) to clarify that the penalty is associated with proposed section 9792.9.5(e)(2).

	9792.12(b)(5)
	Commenter recommends substituting “each request for authorization” for “each medical treatment.” A request for authorization may include several different medical treatments, and it would be inappropriate to apply a penalty for each one.
	Laura Curtis, Assistant Vice President
American Property Casualty Insurance Association (APCIA)
July 25, 2024
Written Comment
	Disagree. Claims administrators often separate treatments submitted on a single RFA so it’s fair that the penalty apply for each requested medical treatment.
	None.

	9792.12(d)(2)(B)
	Commenter notes that this section requires penalties of $500 for a failure to provide the Requesting Physician Name, Address, Specialty, and Phone Number, however, the updated IMR form no longer contains the field for specialty.
Commenter recommends that the provision be edited to remove the requesting provider specialty as a required field under 9792.12(d)(2)(B).
	Ben Roberts
Vice President
Utilization Review
Genex
July 25, 2024
Written Comment
	The removal of the “specialty” field in the physician section of the IMR application was an error. The DWC thanks the commenter.
	The DWC shall reinstate the specialty field in the physician section of the IMR application. Thus, the need to remove the penalty relating to this field is moot.

	9792.12(e)(1)
	Commenter notes that this “catch-all” penalty provision is meant to apply to violations not expressly included in the penalty schedule. Commenter opines that the language, as proposed, would give auditors authority to impose the penalty and/or revoke approval of the UR plan, even in the instance where the audit subject may not know that a violation was committed prior to the audit. Commenter recommends that with such authority, guidance is needed on how an audit subject is to avoid this penalty when it in good faith interprets a regulation differently that the Audit Unit. 
	Andrea Guzman
Claims Regulatory Director
State Compensation Insurance Fund (SCIF)
July 25, 2024
Written Comment
	The proposal includes sufficient means for determining the severity of a penalty that falls into the catch-all category. Because it is impossible to foresee the variety of ways by which industry members may act to circumvent the law, it is imperative that the DWC has flexibility in its enforcement toolbox. Additionally, penalties imposed under the proposed catch-all provision would still be subject to an appeals process.
	None.
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