WORKERS’ COMPENSATION APPEALS BOARD
STATE OF CALIFORNIA

CHRISTOPHER BROUWERS, Applicant
Vs.
SUBSEQUENT INJURIES BENEFITS TRUST FUND, Defendants

Adjudication Number: ADJ10592929
Sacramento District Office

OPINION AND ORDER
GRANTING PETITION
FOR RECONSIDERATION

Applicant Christopher Brouwers' seeks reconsideration of the August 27, 2024 Findings
of Fact, wherein the workers’ compensation administrative law judge (WCJ) found that although
applicant’s claim is not barred by the statute of limitations, applicant has not met the elements of
Labor Code,? section 4751, and, therefore, is not eligible for SIBTF benefits.

Applicant contends: “I have a combine [sic] amount of WPI needed to apply for SIBTF
and the additional injury to my lower back on 11/17/2024 was not excepted [sic] by the court due
to language on a doctors report. I am willing to have another QME examine me.” (Petition for
Reconsideration.)

We did not receive an answer. The WCJ prepared a Report and Recommendation on
Petition for Reconsideration (Report), recommending that the Petition be denied.

We have considered the Petition for Reconsideration, the contents of the Report, and we
have reviewed the record in this matter. Based upon our preliminary review of the record, we
grant applicant’s Petition for Reconsideration. Our order granting applicant’s Petition for
Reconsideration is not a final order, and we will order that a final decision after reconsideration is
deferred pending further review of the merits and further consideration of the entire record in light

of the applicable statutory and decisional law. Once a final decision after reconsideration is issued

' We note that applicant is represented by the Law Office of Joseph T. Todoroff but filed the instant Petition for
Reconsideration on his own.
2 All statutory references are to the Labor Code unless otherwise indicated.



by the Appeals Board, any aggrieved person may timely seek a writ of review pursuant to Labor

Code section 5950 et seq.

FACTS

As the WCJ stated in her Report:

Applicant sustained a subsequent industrial injury to the left knee while
employed as a vehicle mechanic foreman on April 23, 2014. After trial it was
determined that Applicant does not meet the elements pursuant to Labor Code
section 4751and is therefore not eligible for SIBTF benefits. It was also
determined that Applicant does not meet the burden of proof to use the addition
method of combining disabilities. It was found that Applicant sustained
preexisting labor disabling disability to the right ankle of 9% and to the bilateral
upper extremities of 42.5%. It was found that Applicant's claim against SIBTF
is not barred by the Statute of Limitations. No attorney fees were awarded as no
SIBTF benefits were found.

(Report, p. 1.)

DISCUSSION
L
Section 5909 provided that a petition for reconsideration was deemed denied unless the
Appeals Board acted on the petition within 60 days from the date of filing. (Lab. Code, § 5909.)
Effective July 2, 2024, Labor Code section 5909 was amended to state in relevant part that:

(a) A petition for reconsideration is deemed to have been denied by the appeals
board unless it is acted upon within 60 days from the date a trial judge transmits a
case to the appeals board.

(b)
(1) When a trial judge transmits a case to the appeals board, the trial
judge shall provide notice to the parties of the case and the appeals board.

(2) For purposes of paragraph (1), service of the accompanying report,
pursuant to subdivision (b) of Section 5900, shall constitute providing
notice.

Under section 5909(a), the Appeals Board must act on a petition for reconsideration within

60 days of transmission of the case to the Appeals Board. Transmission is reflected in Events in

the Electronic Adjudication Management System (EAMS). Specifically, in Case Events, under



Event Description is the phrase “Sent to Recon” and under Additional Information is the phrase

“The case is sent to the Recon board.”

Here, according to Events, the case was transmitted to the Appeals Board on September 5,
2024, and 60 days from the date of transmission is November 4, 2024. This decision is issued by
or on November 4, 2024, so that we have timely acted on the petition as required by Labor Code
section 5909(a).

Section 5909(b)(1) requires that the parties and the Appeals Board be provided with notice
of transmission of the case. Transmission of the case to the Appeals Board in EAMS provides
notice to the Appeals Board. Thus, the requirement in subdivision (1) ensures that the parties are
notified of the accurate date for the commencement of the 60-day period for the Appeals Board to
act on a petition. Section 5909(b)(2) provides that service of the Report and Recommendation
shall be notice of transmission.

Here, according to the proof of service for the Report and Recommendation by the workers’
compensation administrative law judge, the Report was served on September 5, 2024, and the case
was transmitted to the Appeals Board on September 5, 2024. Service of the Report and
transmission of the case to the Appeals Board occurred on the same day. Thus, we conclude that
the parties were provided with the notice of transmission required by section 5909(b)(1) because
service of the Report in compliance with section 5909(b)(2) provided them with actual notice as

to the commencement of the 60-day period on September 5, 2024.

I1.

Section 4751 provides:

If an employee who is permanently partially disabled receives a subsequent
compensable injury resulting in additional permanent partial disability so that
the degree of disability caused by the combination of both disabilities is greater
than that which would have resulted from the subsequent injury alone, and the
combined effect of the last injury and the previous disability or impairment is a
permanent disability equal to 70 percent or more of total, he shall be paid in
addition to the compensation due under this code for the permanent partial
disability caused by the last injury compensation for the remainder of the
combined permanent disability existing after the last injury as provided in this
article; provided, that either (a) the previous disability or impairment affected a
hand, an arm, a foot, a leg, or an eye, and the permanent disability resulting from
the subsequent injury affects the opposite and corresponding member, and such
latter permanent disability, when considered alone and without regard to, or
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adjustment for, the occupation or age of the employee, is equal to 5 percent or
more of total, or (b) the permanent disability resulting from the subsequent
injury, when considered alone and without regard to or adjustment for the
occupation or the age of the employee, is equal to 35 percent or more of total.

(§ 4751.)

In order to be entitled to benefits under section 4751, an employee must prove the following
elements:

(1) a preexisting permanent partial disability;

(2) a subsequent compensable injury resulting in additional permanent partial disability:

(a) if the previous permanent partial disability affected a hand, an arm, a foot, a leg, or an

eye, the subsequent permanent disability must affect the opposite and corresponding

member, and this subsequent permanent disability must equal to 5% or more of the total

disability, when considered alone and without regard to, or adjustment for, the occupation

or age of the employee; or

(b) the subsequent permanent disability must equal to 35% or more of the total disability,

when considered alone and without regard to, or adjustment for, the occupation or the age

of the employee;

(3) the combined preexisting and subsequent permanent partial disability is greater than

the subsequent permanent partial disability alone; and

(4) the combined preexisting and subsequent permanent partial disability is equal to 70%
or more. (§ 4751; Todd v. Subsequent Injuries Benefits Trust Fund (2020) 85 Cal.Comp.Cases
576 [2020 Cal. Wrk. Comp. LEXIS 35] (Appeals Board En Banc).)

A. Preexisting Disability

There are no requirements as to the origin of the preexisting disability; it may be congenital,
developmental, pathological, or due to either an industrial or nonindustrial accident. (1 CA Law
of Employee Injuries & Workers” Comp § 8.09 [1].) The purpose of the statute is to encourage
the employment of the disabled as part of a “complete system of workmen’s compensation
contemplated by our Constitution.” (Patterson (1952) 39 Cal.2d 83 [17 Cal.Comp.Cases 142];
Ferguson v. Indus. Acc. Comm. (1958) 50 Cal.2d 469, 475.)

The Supreme Court in Ferguson held that the “previous disability or impairment”

contemplated by section 4751 ““must be actually ‘labor disabling,” and that such disablement,
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rather than ‘employer knowledge,’ is the pertinent factor to be considered in determining whether
the employee is entitled to subsequent injuries payments under the terms of section 4751.”
(Ferguson, supra, p. 477; Escobedo v. Marshall, 70 Cal.Comp.Cases 604, 619 (Appeals Board en
banc).) The court further noted that ““the prior injury under most statutes should be one which, if
industrial, would be independently capable of supporting an award. It need not, of course, be
reflected in actual disability in the form of loss of earnings [as this court has already held in Smith

v. Industrial Acc. Com. (1955) 44 Cal.2d 364, 367 [2, 3] [288 P.2d 64]], but if it is not, it should

299

at least be of a kind which could ground an award of permanent partial disability. ...”” (Ferguson,

at p. 477, quoting Larson’s Workmen’s Compensation Law (1952) § 59.33 (vol. 2, p. 63).)

Further, the preexisting disability “need not have interfered with the employee’s ability to
work at his employment in the particular field in which he was working at the time of the
subsequent injury. [citations]” (Franklin v. Workers’ Comp. Appeals Bd. (1978) 79 Cal.App.3d
224, 238.) “The ability of the injured to carry on some type of gainful employment under work
conditions congenial to the preexisting disability does not require a finding that the preexisting
disability does not exist. [citations]” (/bid.)

To prove a preexisting disability, there needs to be evidence prior to the subsequent injury

of a medically demonstrable impairment.

A preexisting disability cannot be established by a "retroactive prophylactic work
restriction" on the preexisting condition placed on the injured after the subsequent
industrial injury in absence of evidence to show that the worker was actually
restricted in his work activity prior to the industrial injury.
(Hulbert v. Workmen's Comp. Appeals Bd., supra, 47 Cal.App.3d 634,
640; Gross v. Workmen's Comp. Appeals Bd., supra, 44 Cal.App.3d 397, 404-
405; Amico v. Workmen's Comp. Appeals Bd., supra, 43 Cal.App.3d 592, 606; see
also Bookout v. Workmen's Comp. Appeals Bd., supra, 62 Cal.App.3d 214, 224-
225.) Where the injured was actually under a prophylactic restriction for a
preexisting condition at the time of the industrial injury, apportionment to a
preexisting disability is proper. It is only the retroactive application of a
prophylactic restriction to an otherwise nonexistent previous disability that is
prohibited. (/bid.)

The prohibition against "retroactive prophylactic work restrictions" to establish a
preexisting disability is not inconsistent with the fact that prophylactic restrictions
are ratable factors of permanent disability stemming from the industrial injury.
(Gross, supra, 44 Cal.App.3d at p. 404.) Applying a prophylactic work restriction
retroactively creates “a sort of factual or legal fiction of an otherwise nonexistent
previous disability or physical impairment.” (/bid.) Apportionment involves a



factual inquiry. (See Mercier v. Workers' Comp. Appeals Bd., supra, 16 Cal.3d
711, 716; see also, State Comp. Ins. Fundv. Workers' Comp. Appeals Bd.
(Gaba) (1977) 72 Cal.App.3d 13, 16-17 [139 Cal.Rptr. 802].)

(Franklin, supra, 79 Cal.App.3d at p. 238.)
B. Subsequent Injury

In Hernandez v. Commercial Building Maintenance et al. (1978) 43 Cal.Comp.Cases 341
[1978 Cal. Wrk. Comp. LEXIS 3111] (Appeals Board en banc), we held that the subsequent
compensable injury in section 4751 refers to a single injury. Indeed, the statute refers to a
“subsequent compensable injury” in the singular form. The prior permanent partial disability,
however, may comprise of multiple prior injuries. The statute does not limit the prior permanent
disability to a single prior injury and including multiple prior injuries is consistent with the purpose
of the statute, which is to encourage the employment of the disabled. (§ 4751; Subsequent Injuries
Fund of the State of California v. Industrial Acci. Com. (Patterson) (1952) 39 Cal.2d 83 [17
Cal.Comp.Cases 142]; Ferguson v. Industrial Acci. Com. (1958) 50 Cal.2d 469, 475; Escobedo v,
Marshalls (2005) 70 Cal.Comp.Cases 604, 619 [2005 Cal. Wrk. Comp. LEXIS 71] (Appeals Board

en banc)).

C. Determining Subsequent Injury Threshold

The permanent disability attributable to applicant’s subsequent injury for the purpose of
meeting the 35% threshold requirement under section 4751, excludes apportionment. (7odd v.
Subsequent Injuries Benefits Trust Fund (2020) 85 Cal.Comp.Cases 576 [2020 Cal. Wrk. Comp.
LEXIS 35] (Appeals Board en banc); Anguiano v. Subsequent Injuries Benefits Trust Fund
(November 7, 2023, ADJ11107890) [2023 Cal. Wrk. Comp. P.D. LEXIS 310]; Heigh v.
Subsequent Injuries Benefits Trust Fund (October 9, 2023, ADJ12253162) [2023 Cal. Wrk. Comp.
P.D. LEXIS 269]; Riedo v. Subsequent Injuries Benefits Trust Fund (October 21, 2022,
ADJ7772639) [2022 Cal. Wrk. Comp. P.D. LEXIS 303]; Anguiano v. Subsequent Injuries Benefits
Trust Fund (August 15, 2023, ADJ11107890) [2023 Cal. Wrk. Comp. P.D. LEXIS 214]).

D. Combining v. Adding

In Todd v. Subsequent Injuries Benefits Trust Fund (2020) 85 Cal.Comp.Cases 576 [2020
Cal. Wrk. Comp. LEXIS 35] (Appeals Board en banc), we held that prior and subsequent



permanent disabilities shall be added to the extent they do not overlap in order to determine the

“combined permanent disability” specified in section 4751.

E. Limitations Period

There are four Supreme Court cases that provide guidance on the issue of timeliness of a
SIBTF claim: Subsequent Injuries Fund v. Workmens’ Comp. Appeals Bd. (Talcott) (1970) 2
Cal.3d 56, 65 [35 Cal.Comp.Cases 80]; Subsequent Injuries Fund v. Workmens’ Comp. Appeals
Bd. (Pullum) (1970) 2 Cal.3d 78 [35 Cal.Comp.Cases 96]; Subsequent Injuries Fund v. Workmens’
Comp. Appeals Bd. (Woodburn) (1970) 2 Cal.3d 81 [35 Cal.Comp.Cases 98]; Subsequent Injuries
Fund v. Workmens’ Comp. Appeals Bd. (Baca) (1970) 2 Cal.3d 74 [35 Cal.Comp.Cases 94]. The

Supreme Court in Talcott, the seminal case on this issue, provided:

We should, in the absence of statutory direction and to avoid an injustice, prevent
the barring of an applicant's claim against the Fund before it arises. Therefore,
we hold that where, prior to the expiration of five years from the date of injury,
an applicant does not know and could not reasonably be deemed to know that
there will be substantial likelihood he will become entitled to subsequent injuries
benefits, his application against the Fund will not be barred -- even if he has
applied for normal benefits against his employer -- if he files a proceeding against
the Fund within a reasonable time after he learns from the board's findings on
the issue of permanent disability that the Fund has probable liability.

(Talcott, supra, 2 Cal.3d at p. 65.)

In Adams v. Subsequent Injuries Benefits Trust Fund (June 22,2020, ADJ7479135) [2020
Cal. Wrk. Comp. P.D. LEXIS 216], we interpreted the holding in Talcott to mean that if applicant
knew or could reasonably be deemed to know that there will be a substantial likelihood of
entitlement to subsequent injuries benefits before the expiration of five years from the date of
injury, then the limitation period to file a SIBTF claim is five years from the date of injury.
However, if applicant did not know and could not reasonably be deemed to know that there will
be a substantial likelihood of entitlement to subsequent injuries benefits before the expiration of
five years from the date of injury, then the limitation period to file a SIBTF claim is a reasonable
time after applicant learns from the WCAB’s findings on the issue of permanent disability that
SIBTF has probable liability. (4ddams, supra.)

In light of the above legal framework and in light of applicant’s extensive medical history,

we grant reconsideration to further study the issue of applicant’s eligibility to SIBTF benefits.



I11.

We observe that under our broad grant of authority, our jurisdiction over this matter is
continuing.

A grant of reconsideration has the effect of causing “the whole subject matter [to be]
reopened for further consideration and determination” (Great Western Power Co. v. Industrial
Acc. Com. (Savercool) (1923) 191 Cal. 724, 729 [10 1.A.C. 322]) and of “[throwing] the entire
record open for review.” (State Comp. Ins. Fund v. Industrial Acc. Com. (George) (1954) 125
Cal.App.2d 201, 203 [19 Cal.Comp.Cases 98].) Thus, once reconsideration has been granted, the
Appeals Board has the full power to make new and different findings on issues presented for
determination at the trial level, even with respect to issues not raised in the petition for
reconsideration before it. (See Lab. Code, §§ 5907, 5908, 5908.5; see also Gonzales v. Industrial
Acci. Com. (1958) 50 Cal. 2d 360, 364.) [“[t]here is no provision in chapter 7, dealing with
proceedings for reconsideration and judicial review, limiting the time within which the
commission may make its decision on reconsideration, and in the absence of a statutory authority
limitation none will be implied.”]; see generally § 5803 [“The WCAB has continuing jurisdiction
over its orders, decisions, and awards. ... At any time, upon notice and after an opportunity to be
heard is given to the parties in interest, the appeals board may rescind, alter, or amend any order,
decision, or award, good cause appearing therefor.].)

“The WCAB . . . is a constitutional court; hence, its final decisions are given res judicata
effect.” (Azadigian v. Workers’ Comp. Appeals Bd. (1992) 7 Cal. App. 4th 372, 374 [57 Cal.
Comp. Cases 391; see Dow Chemical Co. v. Workmen's Comp. App. Bd. (1967) 67 Cal.2d 483,
491 [32 Cal.Comp.Cases 431]; Dakins v. Board of Pension Commissioners (1982) 134 Cal.App.3d
374, 381 [184 Cal.Rptr. 576]; Solari v. Atlas-Universal Service, Inc. (1963) 215 Cal.App.2d 587,
593 [30 Cal.Rptr. 407].) A “final” order has been defined as one that either “determines any
substantive right or liability of those involved in the case” (Rymer v. Hagler (1989) 211 Cal.App.3d
1171, 1180; Safeway Stores, Inc. v. Workers” Comp. Appeals Bd. (Pointer) (1980) 104 Cal.App.3d
528, 534-535 [45 Cal.Comp.Cases 410]; Kaiser Foundation Hospitals v. Workers” Comp. Appeals
Bd. (Kramer) (1978) 82 Cal.App.3d 39, 45 [43 Cal.Comp.Cases 661]), or determines a “threshold”
issue that is fundamental to the claim for benefits. Interlocutory procedural or evidentiary
decisions, entered in the midst of the workers’ compensation proceedings, are not considered

“final” orders. (Maranian v. Workers’ Comp. Appeals Bd. (2000) 81 Cal.App.4th 1068, 1070,
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1075 [65 Cal.Comp.Cases 650].) [“interim orders, which do not decide a threshold issue, such as
intermediate procedural or evidentiary decisions, are not ‘final’ ”’]; Rymer, supra, atp. 1180 [“[t]he
term [‘final’] does not include intermediate procedural orders or discovery orders™]; Kramer,
supra, at p. 45 [“[t]he term [‘final’] does not include intermediate procedural orders™].)

Section 5901, states in relevant part that:

No cause of action arising out of any final order, decision or award made and
filed by the appeals board or a workers’ compensation judge shall accrue in any
court to any person until and unless the appeals board on its own motion sets
aside the final order, decision, or award and removes the proceeding to itself or
if the person files a petition for reconsideration, and the reconsideration is
granted or denied. ...

Thus, this is not a final decision on the merits of the Petition for Reconsideration, and we
order that issuance of the final decision after reconsideration is deferred. Once a final decision is
issued by the Appeals Board, any aggrieved person may timely seek a writ of review pursuant to

sections 5950 et seq.

Iv.

Accordingly, we grant applicant’s Petition for Reconsideration, and order that a final
decision after reconsideration is deferred pending further review of the merits of the Petition for
Reconsideration and further consideration of the entire record in light of the applicable statutory

and decisional law.



For the foregoing reasons,

IT IS ORDERED that applicant Christopher Brouwers’s Petition for Reconsideration of
the August 27, 2024 Findings of Fact is GRANTED.

IT IS FURTHER ORDERED that a final decision after reconsideration is DEFERRED
pending further review of the merits of the Petition for Reconsideration and further consideration

of the entire record in light of the applicable statutory and decisional law.

WORKERS’ COMPENSATION APPEALS BOARD

[s/ _CRAIG SNELLINGS. COMMISSIONER

I CONCUR,

[s/ KATHERINE A. ZALEWSKI. CHAIR

/s/ _JOSE H. RAZQ. COMMISSIONER

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA
November 4, 2024

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

CHRISTOPHER BROUWERS
LAW OFFICE OF JOSEPH T. TODOROFF
OD LEGAL - SACRAMENTO

LSM/oo

1 certify that I affixed the official seal of
the Workers’ Compensation Appeals
Board to this original decision on this
date. 0.0
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