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Hoard .MemberEd Lowry
Occupational Safety and Health Appeals Board
2520Venture OaksWay,Ste. 300
Sacramento, CA 95833
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IWUSPSAND FACSIMILE

RE: Rulemaking, hearing date Sep, 6;2011

Dear Board Members,

'Worksafe; Jnc';, the State Building & Construction Tudes Council of-Califomia.and aheCalifomia.
RuralLegalAssistance Foundation would like to submit thefQllo:w1ng<;onli:nen~:J::<;g~g:the
xecent.rulemakingpaekage(Titk8,California Code. ofRegulations Sectiolls350.t,.371, 371,t,,373,'
374.2, ilnd.376). We believe that a fewchanges toJ:b,e:prOpOsedrulemaking would dramatically
impr?~e~t.4~::~_~tiOQ~' ~f!~~Y~-~-~~- . -,..

Section 371.1,MOUQt)S Concert!bJg Hearing' Darea.subsection (d)

Insubsection(d), the prcposed.amendmenr.statea that motions rocontiaue be-ruled upon.
"promptly 'and-not deJay!'doncethe Boardhas receivedall .information needed to -mle.on the
morion_"·WeaPrreo'ltethe.-Board's·desire tO-giv.e itsadministratiee.Iaw judges some discretion
while .still encouraging them to act swiftly_ However, th~s hoguageleav.es open the possibility-that
partiescooldstill be waiting-foran order on.thevery dayofthe bearing. In those-situations, parties
woold have-to -assemble-all·theirwitne.sses, .even though.rhecontinnancecould.be grantedand the
witnesses instructed to return on another dap; We therefore propOS.!' the following, with added
language in italics:
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Sl'cti~n371.1

(d).Themotion shall be rult:d on promptly and not delayed once the Board.hag-received-all
infonnation needed to rule outhe motion_ The parties shall be givennotice-ofthe ruling at
least 24 h(j~rs befOre the .';earing-date, u;'le;s ihe motion itselfwas made within that 24.
hour period: The'meiiaa sh<\lJ. he gl'<lIllediE; .!lie. faIle"/ing GinJlHllStaHces:

(1)Aaemergeaey arises, ciR£ludiag, bat Detlimijed te, death_9l'iUD~ssefap.~,witn\!ss,
af ~!!tll!ive;.9£

(:4)Any tlther fe;lSenoon~ gaedeaase, ifthemetieD is made De later than 15 days
after serviaI' ef!lie hear'.ng Ilf)tiee,

Section 373, Expedited Proceeding

We wholeheartedly- agree,withtheBoatd that it is-crucial to expedite appeals of-serious-and willful
abatement orders. Cases should notlinger.foryears-while people risk esposcrero conditions $.0

hazardous",s -to pose",- riskofrdeathQJ; 'serious l'lIysicO!l harm." (Labor-Code §6428.):J:'!Qr 'should
w:illful.lUld/otrepeato{feod~sbe.ableto.ignore the Division's orders, <h:aggiP.gtheit feet for.as long
as possible. HQ'WeVCl:, the proposed expedited procedur"xoul<Jhc~tmctureddifferently tobemore
effective.andless.costly,

The.Ianguage.currentlyproposed by the Board sets -a.timeline forserious, repeat-serious, willful
serious, willful, and willfiilrepeat cases in which abatementhas been appealed orhas not'yet­
occurred: 30 <lays from docketing tostarus.confcrcncc, ·60days from"tams.conferencetoprehearing
coefereace, -and{i0 ·clays·fiomptcllciuing conference to an initial hearing date. Because the initial
date .set for the heating may be-"adjusted,ifnecessary," there isno gusraoree.rhat the heating will
take .placewithinthe envisioned five-month period-c-or-evenwithin a year or two. Ofcourse, we
appreciate the Board's.need for flexibility and understand thathearingdares.cannot.be.set in stone.
Indeed, the proposed amendments toSection 371.1 (Motions ConcerningHearing l)il,~), almost an
ofwbich we:support, .illustratc.thefact that.schedulingflexibility is sometimes essential. to" fair
heating_ -The question, then, is howtogive-administrative law-judges -scheduling discretionwhile still
making-sure that-serious .and willful abatement appeals 'are p1:olnptiyneardand_decidcd. Wc suggest
thefollowing.language.in italics, which.wouldsimply put serious and willful abatementappeals -at
the frout of'the.Iinc for adjudication.

Semon 373
ttl Upcn.motion of a partycr; upon its own motion, theAppeals Board.mayorder

an expedited proceeding.All parties shall be notified and shall be expected to do all
things necessary to-complete'the proceeding-in the minimum time consistent with

. fairness, Timelimits for filing a motion to compeldiscovery, and for.responsive
filings under seclioIl372.i) maybeshortened.as necessary to.accommodatethe­
expedited date for-disposition of'thecase,
1!ll Where the Aupeals Board is aware or'is notified -thatan 'a1leged violation
l!llpealed-isclassified by Division ofOcclIPational Safety & Health as a Serious,
RepeatSerious, Willful Serious; WillfuL or Willful Rel@t, and ;';"'~therabatement is
on appeal, or abatement,has not occurred. any hearing onThat issue shatrbe
f'Onducted as-siJ!m-as reasonably vossible'and shall take precedence over other
hearings condueted:bv the,Board.
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Subsection (c) as proposed by the Board could then he eliminated.

The:above.l~would-ellow the Board to avoid the expense of trying tomeet.newlyiroposed
deadlines while still ensuring speedy resolution ofcases involving unabated dangers. It would not
cause.muchdisruption to the current calendaringprocess,';ince.ool.y--the·or<!efofprecedeoce would
change, not the timelines, The Boardcould still plan Iorthelivecmonth.dockeJingcto-hearing
schedule included io its.proposc<!.tegulation~blltit would have.more flexibility,. .- .

Section 376, Time-and Place ofHearing

The firm of Kazan, McClaio,Lyons, G.reenwod & Harley, PLC has.submitted a lengthy analysis of
this section. The undetsiguedorganiz.,tions hopethattheBoardwill qrefully consider-those­
comments, along with any comments.byDivision employees made.atthe hearing or -submirrcd ill
writing. Amongother issnes.we are concernedthat the proposed amendment, in ii:scurrent form,
does.not adequately prevent cadmini.s.trntiv:e proceedingsbefore the Board from iut<:!'fl'ring with
crimjnal prosecutions.

'Ihankpouverymuch.foryour attention, and we.hopethat you will considerthese changes-to the
rulemaking, Ifyouhave-any questions .'!,b9Uk9lJ1: sTJggested.@lis.io.ns, we.are happy to.provide
addhional.iafcrmation. ".
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Corey N...Friedman
Attorney,·Workaafe;!Q,(:.

DeputyLegislative Director; State Building
&Construction Trades Council of
California

.lsIAnne Katten
Director; -Pesticide =dWor!< Safety Project,
C"Ufornia·RUIlll.L:galAssistance
Foundation
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