, STATE OF CALIFORNIA
DEPARTME\JT GF INDUSTRIAL RELATIONS

In the-Matter of the Request for Review of; -

Shamrock Structures, Inc. S Vi o E A Case No._izf()iiﬁé-‘l’_WB R
 From a Civil Wage-and Penalty Assessent issued by

Division of Labor :-S~'tami;ar’ds-:Enforce'xj}ieni"-

" ORDER GRANTIN G RECONSIDERATION AND AMENDING DECIS[ON :
AND FlNDINGS AND I}REER :

The Decision of the Dxrect()r (Demszon} afﬁzmmg {Zmi Wage and Penalty. A.;sesmnent
(Assessmcnt) issued. by the Division of Labor Standards Enforcement: (DLSE) was ;ssued on -
Januaty 4,2017. DLSE seeks correctmn of ciemcal errors in the Diecision of the Dzreetor,
wherein the Branch Library Tiiproveinent Progz:am-V:sttatlon casewas madverienﬂy aselgned

- case number 12-0167-PHW mStead of'the correct case number, 12~{)165~PHW ‘and'on page 9; at "

-'paragz -aph 7 under Findings and Order the reference to “Omeias Entezpnses, Ine ” s’houid read

“Shamrock: Siruotures, Inc.™ ' S : - _ : B
Addltlonaiiy, the Director on her own mg)tlon mefhﬁes the: Fmdmgs atid Order as to the

amounts owed for kqmdated damages and wages to deduct the ameunt for trammg fund

: the amount: due for wages is xdem‘xﬁed as $64 14’7 85 instead. m" $65 500.07, and the trammg fund '
| eontmbutlens dueare: sepaaately 1dent1ﬁed as $I 387.22; as: per the: dlscusszon in the Decision. - '
I 18 THEREFORE. ORDEREB that the Beczbron and Fmdmgs and Ozder ofthe

Dlrector in‘the Branch lerary Improvement Program«Vasxtaﬁon matter isshed on:-January 4,
K 2027 are aﬁ’lrmed inall respeets, except. for correcnng clerical srrors-so that the case nutaber of -

the Deuszon is 12:01 65*PHW and therei‘erence to Ornelas: Enterpnses Inc. onpage9 at




and.

' p‘aré;g‘faph 7 under F’indiﬁgs and Order iS'delEte@a}id replaced with :Shamrock‘Strugtures', Inc.;.

T tsQFﬁRiHER. ORBEREH'that'theeéif‘z‘ndmgs.-z_g‘nd Ordét in the Branch Library -

Impravement Program-Visitation Decision of e Director issued off January 4, 2017, is amended

to c’orfe'c{ c‘léric’a’l errors so that wages 'and l'iiquiéiate'd 'aam’a"ges a‘ré I‘Bdﬁ'c‘éd b’y ’th'e AMOUnt oi‘ '

“7. © The amounts feund duein thz; znended Assessment agamst Shamrock

' Structm'es, Inc and as affi rmed hy this. Decxswn are as follows:

Wages Due:

Training Fund Contributionsdue: - ,
Penalties under sectlon 1775, subdnvzswn (d):

tPenaltzrss under section 1813
.'qumddted Damages:
TOTAL: )

' ,$64.,142-. 85
31,357.22
$19,550.00
$1,375.00

| %64,14285

L s1s0,567.92

In addxt;on interest is due and shall contmue to gcerue omall unpaxd wages-as promded in

sectlon 174f subdmsxon (b} ”

Order Granting Reconsideration and

Amending Decision and Findings-and Order - -

Vs /ﬂ
£
7_' !

;Chi‘lstme Baker
,Dlrector of Indusmal ReIatmns

Case No. 12-0165-PWH




STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS
In the Matter of the Request for Review of

Shamrock Structures, Ine. S _ .
Case No. 12-0165-PWH

‘From a Clvﬂ Wage and Penalty Assessment issued by:

DlVlSlOIl of Labor Stindards Enforcement

DDCISION OF THE DIRECTOR OF INDUSTRIAL RELA’I‘IONS R

Affected subcontractor, Shamrock Structures Inc (Shamrock), subrrntted a t1mely A
, request for review of a Civil Wage and _Penalty Assessment (Assessment) 1ssued _b_y the

* Division of Labor Standards Enforcement '(DLSE) on Aptil 12, 2012 with respect to .
constructzon work performed for awardmg body City and County of San Franclsco

' Department of Public Works on the Meérced Branch lerary (Project) located i in San Franclsco h

1 County The Assessment determmed that Shamrock owed $94,552.66 in unpaid prevalhng
wages, $823.01 i in unpaid training fund contnbutions and $13,575.00 in penalt1es under
' Labor Cods sections 1775 and 1813."

The hear1ng on the merlts took place in Oakland California befare Heanng Officer. = .
SR Roger Jeanson on February 5,2013. M1chael Scally, pres1dent appeared for Shamrock,
L Dav1d Cross, counsel appeared for DLSE and Robert Fried, counsel appeared for CLW
- Builders, Inc. (CLW), the prlme contractor on the Pro_]ect CLW partlclpated as an Interested n |

‘Person at the Hearlng on Merlts pursuant to Rule 8, subd. (d) [Cal. Code Reg tit. 8, §l7208
subd. (d)], but CLW d1d not request rev1ew of the Assessment, The Heating Officer denied

the requests by CLW to transfer the matter to the D1rector for further review and to contlnue

. the matter

DLSE moved into- ev1dence a rev1sed audit prepared in August 7, 2012 that ad_]usted :

amounts downward to $54_,520.75 in unpaid prevailing wages (excluding a minor adJustment
upward of $824.37 in unpaid training fund contributions), and $13,250.00 in penalties under

- ! All further atatutory references are to the California Labor Code, unless otherwise indicated.

o




sections 1775 and 181 3. DLSE moved to amend the Assessment to correspond with the
rev1sed audit and the Hearmg Ofﬁcer granted that motion,

Thereaﬁer the Hearmg Ofﬁcer scheduled a post-tnal exchange of exhiblts (i.e. payroll
checks) between the partres causmg DLSE to revise its audit downwatd a second time. DLSE .
mailed the revised audit to the Hearing Ofﬁcer on April 11, 2013, thereby indicating that it
had ret/iewed an_d appronriately_c‘,redited thesubsequently deliveredShamrock payroll checks.
DLSE’s 'newly-revisedaudit adjusted amounts further downward to $3’l 209.27 in unpaid
provailing wages (excludmg the unrevrsed unpald tralnmg fund contributions of $824 37) and
- $13,125.00 for. penalties under sections 1775 dnd 1813, ' '

DLSE issued the Assessment on Aprll 12, 2012, made a rev1sed audit dated August 7
, 2012 and ultlmately made a revised audlt dated Aprll 5 2013

At trlal the parties strpulated to the 1ssues for dec1s10n as follows
. Whether Shamrock paid. the correct prevallmg wage classlﬁcatlons
o AWhether-Shamrock correctly reported and pald all. hours w_orked on the .
" Project. 7 |
. Whether Shamrock pald the correct ovemme wages to its workers.
e Whether Shamrock paid all tralmng fund contributions. -

o Whether DLSE abused its dlscret:lon in assessmg penaltles under section 1775

- -7 at the rate of $50 00 per v1olatron N

. Whether Shamroek 1s hable for penaltles under section 1813,

o Whether Shamrock ‘has demonstrated substantlal grounds for appealmg the
| Assessment,_ entltlmg ittoa walver of 11_qu1dated damages under section
17421, | | o

. The Dlrector finds that Shamrock has falled to carry 1ta burden of proving that the
' bagis of the revised audit dated April 5 2013, (Aprll 5, 2013 'audlt) was incorrect.. .

2
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Additionally, Shamrock has not proven the existence of grounds for a waiver of liquidated
dan_lages for the- prevailing wages found owed, ‘Therefore, the Director issues this Decision

affirming the April 5,2013 audit.

SUMMARY OF FACTS

The San Franclsco Deparhnent of Public Works published a notice for bids for the
PrO_}GCt in 2009 CLW entered into-the contract w1th the awardlng body for the PrOJect on
- July 29, 2009 B

Shamrock entered into a subcontract with CLW to perfomi scopes of work classiﬁed :
- as carpenter and laborer Shamrock employed 19 workers on the Project from December 4
2009, to Aptil 1, 2011 ' '

The followmg apphcable prevalhng wage determmatlons (PWDs) and scopes of work

~for these worlcers were in effect on the bld advert1sement date;

_ " Laborer Prevarhng Wage Determmatxon for San Francisco Q}_IC-ZB -102-1-2009-1);
. 'I'he bas1c hourly rate for Laborer Group 1(A) (Area 1) was $26. 36 (the frmge beneﬁts were

- $13. 79 the h‘mnmg fiund contribution was $0.34, and other payments were $0 13), and the
total stralght—tlme hourly rate was $40. 62 After Yune 29, 2009, the prevalllng wage 1ncreased
$1.80 as follows $1 00to bas1c hom'ly rate and $0.80 to pensmn '

Shamrock class1ﬁed some laborers as workmg in the scope of Laborer ‘Group 3,
DLSE reclasslﬁed these workers as workingin the scope of Laborer Group I(A) s0 that all 14

- laboters worked in thesame classlﬁcatlon. o

' Cargenter Preva1hng Wage Deterrmnatron for San Prancisco (NC-23 -31-1 2009-1)
The basic hourl_y rate for Carpenterr(Area 1) was $34.75 (the fringe benéfits were $17.25, the
training fund contribution was $ 0 48, and other payments were $2,19), and the total straight-
time hourly rate was $54.67. After July 1, 2009, the prevallmg wage increased $2 98 as
follows: $1.75t0 basic hourly rate $1.13 to fringe benefits, $0.05 to trammg fand
confribution, and $0.05 to other payments. After July 1,2010, the prevailing wage increased
$3.18 as folloos)s: $l 00to basic hou_rlyi rate, $2;03 to fringe beneﬁts, $0.05 to training fund
Decision of the Directorof S ~ CaseNo. 12—0165—PWH
Industrial Relations : : : o ’




contﬁbution and $0...1 0 to other payments.

DLSE -classiﬁed 5 workers as carpenters.

Amie Bergin, former Deputy Lahor Cornmi'ssioner, prepared the Assessment and the
: Aprll 5,2013 audit agaxnst Shamrock Bergrn testrﬁed at the Hearing on the Merits that she
discovered violations of underpayment of wages, unpard overtlme unpald trajning fond
contributions, and mrsclassrﬁcatron of workers, - ' 7

Bergin testified to the total aniounts'of Wages and penalties she found owed within her ] |
audit from August 7, 2012, and identified DLSE’s exhibits. ‘Bergin conﬁrmed that the ‘
contract between CLW and the awarding body required contractors pay prevailing wages.
: Bergm also confirmed that she used prevalhng wage determinations. based on the bid , B :
' advertrsement date and that the bid advertisement date dictated the proper prevalhng wage
'. determination. Bergin testified that CLW provided Shamrock’s Certlﬁed Payroll Records
(CPRs) and provided Shamrock’s payroll checks to DLSE. Bergln explalned that she "
prepared her audit by comparing the CPRs and checks and cred1t1ng those checksthat .-
matched the CPRs. Addltronally, DLSE reclassrﬁed workers from Laborer Group 3 to '
lLaborer Group 1(A). '

7 - DLSE assessed penaltles under section 1775 at the maxlmum rate of $50 00 per-

~ violation. The 257 v1olat10ns assessed by DLSE remamed unchanged between the audit made

~on August 7, 2012, and the audit made Apnl 5,2013. Lola Beavet, Senior Deputy Labor
Connmssloncr testiﬁed that she set the rate of $50 per violation based on history of

assessments, mcludmg one m which the prime contractor made restltutron and a couple of .

7 other cases that were in the process of prosecutron or lnveﬂtrgatlon o

Shamrock questloned whether DLSE had consrdered all Shamrock’s payroll checks '

' submltted by CLW. The Heanng Ofﬁcer addressed thlS issue by allowing an exchange of
“exhibits post-trlal and allowmg DLSE again to revise its audit. Ultnnately, DLSE produced .
the April 5, 2013 audrt credltmg Shamrock’s payment of wages not prev1ously aclcnowledged

-by DLSE. -

'DISCUSSION

Sections 1720 and following statutes set forth a scheme for determining and requiring
Decision of the Director of ' © " (CaseNo. 12-0165-PWH
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the payment of prevailing wages to workers employed on public works construction projects, .
DLSE enforces prevailing wage requlrements for the beneﬁt of not only workers, but also “to
* ptotect employers who comply with the law from those who attempt to gain competitive
advantage at the expense of thejr workers by failing to comply with mlmmum labor ,
standards » (§ 90.5, subd (a). See, also, Lusardi Construction Co. v. Aubry (1992) 1 Caldth . SR
976, 985, ) | ' o |

Sectlon 1775, subdivision (a), requtres among other things, that contractots and

subcontractors pay the difference to workers who recelved Iess than the prevallmg rate and

A prescrlbes penalties for fallmg to pay the preva:llmg rate Section 1742.1, subd1v1sion (@)

' prov1des for the imposition of hquldated damages essentlally a doubling of unptud wages, if .

* those wages are not pa1d within sixty days following the service of a civil wage and penalty -

assessment, - ' . o h

When DLSE determines that a violation of the prevailing wage laws has occurred, a

wtitten civil wage and penalty assessment is issued purstant to section 1741. An affected n

~ contractor may appeal that assessment by ﬁllng a request for review under section 1742, -
Subdrvrslon (b) of sectlon 1742 provides, among other thmgs that the contractor shall be
provrded with an opportumty to review evidence that DLSE 1ntends o utilize at the heating.
At the hearing, the contractor “shall have the burden of proving that the basis for the civil
wage and penalty assessment is incorrect.” (§ 1742, subd. (b).) If the contractor -

' “demonstrates to the satisfaction of the d1rector that he or she had substantial grounds for
appealing the assessment .. Wlth respect toa port1on of the unpaid wages covered by the

_ assessment , the director may exercise his or her discretion to waive payment of the 7

: 11qu1dated damages with respect to that portion of the unpald wages.” (§ 1742 1, subd. (a):)
-Furthermor_e, a3 to unpaid wages, DLSE’s determination “as to the a_mount of the penalty shall
be reviewable only for abuse of di'scret:ion N (] 177 5, subd. (a)(2)(D) ) |

* Shamrock Undergald Wages Includmg Fringe Beneﬁts and Tramm g Fund
Contnbutlons B

" Shamrock underpald wages due to m1sclass1fymg laborers as Laborer Group 3
Shamrock did not rebut this evidence. But Shamroclc also underpaid wages where there was:

- no classlﬁ_cation problem and.its failure to properly compensate its workers extended to frlnge
Decision of the Director of : o - Case No. 12-0165-PWH
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- benefits and training fund contl‘ibutions Total underpaid wages equaled $38 033.64,
1nc1ud1ng unpaid traimng fund contrlbutlons at $824.37. Underpaid wages, unpald fmnge | .
‘benefits and unpaid training fund contrlbutlons collectrvely compnsed the basis for penaltles
_ under sectron 1775. ‘ b
DLSE D1d Not Abuse Its D1scret10n by Assessmg Penaltxes Under Sectlon 1 Z7§ atthe
s Maxnnum Rate. ' ' -
| . Abuse of dlscret:(on by DLSE is estabhshed if the “agency's nonadJudlcatory action ..
s mconsls!’.ent with the statute, arbltrary, capricious, unlawﬁxl or contrary to publlc poh cy
| (Pipe ﬂades v. Aubry (1996) 41 Cal.App.4th 1457, 1466.) In rev1ew1ng for abuse of
discretion, however, the Director is niot free to snbstit'ute her own judgm’en't “because in [her] .
| own evaluatlon of the circumstances the punishment appears to be too harsh.” (Pegues v,
Civil Serw'ce Commission (1998) 67 Cal App. 4th 95, 107.) -

A _cont_ractor or subcontractor has the same burden of proof w_ith respect to the oena!ty
determination as to the w’aée assessment. Speoi_ﬁcally, "‘t_he'Affected Contractor or
Subcontractor shall have the burden of proving that the Labor Coxnxnissioner abused his or
her d,is_cretion' in detemiining that a penalty -was-due orin _determinihg the ax‘n‘onnt of the-
penalty.” (Rule 50, subd. © [Cal. Code Reg, 'tit 8 §17250, subd. (c)].)

Section 1775, subd1v1s10n @(©2) grants the Labor Commissioner the discretion to

, mltlgate the statutory maximum penalty per day in light of prescrxbed factors but 1t neither
mandates mitigation i in all cases nor requlres mltlgatlon in a specific amount when the Labor
,' Commlssloner detelmmes that mltlgatlon is appropnate The record shows that DLSE’s bases .

for selectlng the sectlon 1775 penalty rate of $50,00 per worker on the prior hlstory of the
-contractor and prev10us complamts by workers in other cases. In the prev1ous cases wotkers _
' reported that Shamrock underreported hours and fmled to pay the preva111n gwagerate, |

:Shamrock’s argument does not aim to exonerate itself from its violations but merely to 7
 miti gate the wages and penalties owed. Shamrock has not shown an abuse of discretion and,
accordmgly, the assessment of penal1:1es at the rate of $50.00 is affirmed at 257 v1olat10ns
* Overtime Penalty Is Due for 1 1 Occaslons Where Overtime Was Not Paid.
Sect10n 1813 states, in pertlnent part, as follows ' )

‘The contractor or any subcontractor shall as a penalty to the state or pohtlcal
subdivision oh whose behalf the contract is made ot awarded forfeit twenty-five

L . | A-6~ - .
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: section 1813 is afﬁrmed for 11 violations at $25.00 per violations for a total penalty of

dollars ($25 00) for each worker employed in the execution of the contract by the

. contractor ... for each calendar day during which the worker is réquired or
perm1tted to'work more than 8 hours in any one calendar day and 40 hours i in-any
one calendar week in v1olat10n of the provisions of this article,

’ Sect10n 1815 states in full as follows:

Notwithstanding the provisions of Sections 1810to 1814, mcluslve, of thls code,-
~ and notwithstanding any stipulation inserted in any contract pursuant to the
requirements of said sections, work performed by employees of contractors in
excess of 8 hours per day, and 40 hours during any one week, shall be permitted
upon public work upon compensation for all kours worked in excess of 8 hours .
per day and not less than 1% times the bas10 rate of pay.

The April 5 2013 audit establlshee that Shemrock violated section 1815 by paying
less than the reqmred prevailing overtime wage rate on 11 occasions. No tmhmony refuted
DLSE’s contention of unpaid overtime. Unlike section 1775 above, section 1813 does not
' give DLSE any disoretion to reduce the amount of the. penalty; nor does it give the Director

any authorlty to limit or walve the penalty. Accordmgly, the assessment of the penalty under

$275 00
| There Are No Grounds fora Waiver of L1gu1dated Damgges
Section 1742.1, subdivision (a)rprov1des in pertinent part as follows:

After 60 days following the service of a civil wage and penalty assessment under
" Section 1741 . . ., the affected contractor, subcontractor, and surety .. . shallbe
. Liable for 11qu1dated damages in ann amount equal to the wages, or portion thereof;
that still remain wnpaid. If the assessment . . . subsequently is overturned or
modified after administrative or judicial revnew, liquidated damages shall be
payable only on the wages found to be due and unpaid. :

Addmona]ly, if the contractor-or subcontractOr demonstrates to the satisfaction of

the director that he or she had substantial grounds for appealing the assessment . , o |
. with respect to a portlon of the unpaid wages covered by the assessment . the . |

director may exercise his or her discretion to waive payment of the l1qu1dated '

damages with respect to that portlon of the unpald wages.

Absent waiver by the Director, Shamrocki is liable for 11qu1dated damages inan

_amount equal to any wages that remained unpaid slxtyvday's following service of the -

Assessment. Entitlement.to a waiver of liquidated damages in this case is partially tied to

Shamrock’s position on the merits and specifically whether, within the sixty day period after

Decision of the Director of =~ | oL Case No. 12-0165-PWH
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‘ ‘service of the Assessment, it had “substantial grounds for appealing the assessment . , . with
:respect to a portion of the unpald wages covered by the assessment, . ..” (§ 1742 1, subd
_ (a) ) Shamrock only made an eﬁ‘ort to mitigate the wages and pena1t1es owed through CLW
presentatlon of Shamrock’s checks to DLSE, Shamrock did nothing to rebut either DLSE’
reclasSIﬁcatlon of workers or DLSE’s evidence of undexpayment of fringe benefits and -
training fund contr1butions That is, Shamrock has presented no evidence or argument as to
. why l1qu1dated damages should be waived as to those prevallmg wages that remain unpaid to
the wotkers, Therefore, Shamirock is also liable for liquidated damages in an amount of
. $38,033.64. - |
| | " FINDINGS AND ORDER . _
1, Aﬁ‘ected subcontractor, Shamrock Structures Inc., timely requested rev1ew of
- a Clv11 Wage and Penalty Assessment 1ssued by the D1v1sron of Labor Standards Enforcement
with respect to the Mereed lerary project located in San Franc1sco C1ty and County

2,  The Assessment was issued tlmely ' '

3, Shamrock S(mctures, Inc. failed to pay allits workers the required prevailing
wages. DLSE found errors in the Certified Payroll Records aud DLSE was required to
reclassify some of the workers, The associated penalties assessed under section 1775 are
therefore affirmed. Shamrock Structures Inc. underpaid its WOrkers for their work on the -
Pro;ect in the aggregate amount of $38 033 64, mcludmg $824. 37 for unpa1d trammg fund
contributions. s _ e ' ;

'4. DIA..SEdid'not abuse its discretionby‘setting the p'enalty' for these ‘violation.sr
“under section 177'5. subdivision (a) at the maxirnum rate of $50. 00 per violation for 257
violations on the ProJect by Shamrock Structures Inc totalmg $12 850 00. | 7

5, Penalties under sectlon 1813 at the rate of $25.00 per v1olat10n are due for 11 |
v1olat10ns on the Project by Shamrock Structures, Inc., totaling $275. 00in  penalties. -

‘ 6. Shamrock Stmctu.res, Inc. is therefore liable for 11qu1dated damages on the
| Pro;ect under Labor Code section 1742 1, subd1v1s1on (a) in the amount of $38 033.64.

7. The amounts founid duein fthe Amended Assessment agamst Ornelas -~
'Enterpr1ses Inc. and as affirmed by this Dems1on are as follows b . :

‘Wages Due:’ S 7 -‘ h '$38‘,03_3.764 _

Penalties under section 1775, subdivision (a): o $12,850.00
. . 8- : T _ .
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?egalti'és under section 1813: | o $275.00
Liquic'iateé.{)famagési . N - | $38,033.64

| TOTAL: R - C . $89,192.28
The rev1sed audit dated Aprll 5, 2013 is ai‘ﬁrmed infull as. set forth in the-above

7 Findings. The Heann-g,Oft’ cer shallissue a nohe,e,ot I‘_indmgs wiiich shall be served with this .

:Deczswn on m sertjes.

“Christine Baker |
Diieetor of Industrial Relations
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