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Title 8.  Division of Occupational Safety and Health
Notice of Proposed Rulemaking

Proposed Changes to Sections 344.6 (Definitions), 344.16 (Fee Schedule) and 344.18 (Amusement Ride Fee Schedule)

NATURE OF PROCEEDING
NOTICE IS HEREBY GIVEN that the Division of Occupational Safety and Health (“the Division”) of the Department of Industrial Relations is proposing to take the action described in the Informative Digest/Policy Statement Overview (“the Proposed Rulemaking”).  Any person interested may present statements or arguments orally or in writing relevant to the Proposed Rulemaking at a hearing to be held in the Training Room at 1515 Clay Street, 13th Floor in Oakland, California, on May 3, 2010, between 1:30 and 3:30 p.m.
The facilities for the public hearing are accessible to persons with mobility impairments, and other disability accommodations are available upon request.  Any person with a disability requiring an accommodation, auxiliary aid or service, or a modification of policies or procedures to ensure effective communication and access to the programs of the Division of Occupational Safety and Health, should contact the Disability Accommodation Coordinator or the state-wide Disability Accommodation Coordinator at 1-866-326-1616 (toll free).  The state-wide Coordinator can also be reached through the California Relay Service, by dialing 711 or 1-800-735-2929 (TTY) or 1-800-855-3000 (TTY-Spanish).

Accommodations can include modifications of policies or procedures or provision of auxiliary aids or services. Accommodations include, but are not limited to, an Assistive Listening System (ALS), a Computer-Aided Transcription System or Communication Access Realtime Translation (CART), a sign-language interpreter, documents in Braille, large print or on computer disk, and audio cassette recording. Accommodation requests should be made as soon as possible.  Requests for an ALS or CART should be made no later than five (5) days before the hearing.

Written Comment Deadline:  Any interested person may submit written comments relevant to the Proposed Rulemaking to the contact person mentioned below by 3:30 p.m. on May 3, 2010.  Interested persons may submit written or verbal comments at the public hearing.  Persons who are unable or who do not wish to attend the public hearing may mail or FAX comments to:

Chris Grossgart, DOSH Legal

1515 Clay Street, Suite 1901, Oakland, CA 94612

FAX: (415) 972-8686
The official record of the rulemaking proceeding will be closed at the conclusion of the public hearing.  The Division will not consider written comments received after the close of the public hearing unless an extension of time in which to receive written comments is announced at the public hearing.  

The Division may thereafter adopt the Proposed Rulemaking substantially as described below or may modify it if such modifications are sufficiently related to the original text.  With the exception of technical, grammatical or other non-substantive changes, the full text of any modified proposal will be available for 15 days prior to its adoption from the persons designated in this Notice as contact persons and will be mailed to those persons who submit written or oral testimony related to the Proposed Rulemaking or who request notification of any changes to the Proposed Rulemaking.

AUTHORITY AND REFERENCE 
Pursuant to the authority vested by Sections 60.5, 7923 and 7928 of the Labor Code, and to implement, interpret or make more specific Sections 7920 through 7932 of the Labor Code, the Division is considering changes to Division 1 of Title 8 of the California Code of Regulations as follows:  Amendment of Chapter 3.2, Section 344.6 to define the term “Ride Footprint” in the context of permanent amusement rides.

Pursuant to the authority vested by Sections 60.5, 7923, 7928 and 7929 of the Labor Code, and to implement, interpret or make specific Sections 7920 through 7932 of the Labor Code and Section 11010 of the Government Code, the Division is considering changes to Division 1 of Title 8 of the California Code of Regulations as follows: Amendment of Chapter 3.2, Section 344.16 to modify fees charged by the Division for audits, inspections, re-inspections and investigations of permanent amusement rides.

Further, pursuant to the authority vested by Sections 60.5, 6308 and 7904 of the Labor Code, and to implement, interpret or make specific Section 7904 of the Labor Code and Section 11010 of the Government Code, the Division is considering changes to Division 1 of Title 8 of the California Code of Regulations as follows: Amendment of Chapter 3.2, Section 344.18 to modify fees charged by the Division for audits, inspections, re-inspections and investigations of portable amusement rides.  The Division proposes to create a new Article 6.1 under which to place Section 344.18, as amended.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Pursuant to Labor Code sections 60.5 and 6308, the Division is charged with the administration and enforcement of the provisions of the California Occupational Safety and Health Act, commencing with Labor Code section 6300, as well as other provisions of law impacting upon the health and safety of employees and the public in the State of California.  
As part of its mandate, the Division regulates aspects of the operation, repair and inspection of both permanent amusement rides (rides which are installed in a fixed location, also known as “Permanent  ARs”) and portable amusement rides (rides which are assembled and disassembled at different sites as part of a traveling attraction, herein referred to as “Portable ARs”). 

Pursuant to the Amusement Rides Safety Law (Labor Code sections 7900 through 7915,) the Division is charged with establishing and administering a state system for the permitting and inspection of Portable ARs.  The Division is authorized to collect fees for the inspection of Portable ARs to cover the costs it incurs in having inspections performed by a Division safety engineer and in administering its Portable AR inspection program. (See, also, Government Code section 11010.)  
Similarly, pursuant to the Permanent  Amusement Ride Safety Inspection Program Law (Labor Code sections 7920 through 7932) the Division is charged with establishing and administering a state system for the inspection of Permanent ARs.  The Division is authorized to adopt rules and regulations necessary for the administration of its Permanent AR program, and may fix and collect all fees necessary to cover its costs of administration. (See, also, Government Code section 11010.) 

Currently, both the Division’s Permanent AR fee schedule (found at Title 8, Section 344.16) and its Portable AR fee schedule (found at Title 8, Section 344.18) are based on a calculated hourly rate of $125.00 per hour.  In other words, when the Division promulgated its existing amusement ride fees, it calculated that it would need to charge $125 per billed hour of its inspectors’ time to fund the administration of its amusement ride programs.  That hourly rate is no longer sufficient to cover the cost of the two programs.   
Thus, the purpose of the Proposed Rulemaking is to increase the Permanent AR fees and Portable AR fees to a level which will adequately fund those programs.  To that end, the Division proposes to make the following amendments:

Section 344.6 – Definitions.

Section 344.6 defines terms relating to Permanent ARs that appear throughout Article 6.  The Division proposes to add “Ride Footprint” as a new defined term to Section 344.6.  The term is used in Section 344.16 in connection with the classification of Permanent ARs for purposes of assessing an annual fee.  Section 344.6(j) would specify that a “ride footprint” is the surface area, expressed in square feet, that is covered by the ride, itself.  The ride footprint would not include the surface area covered by the Permanent AR’s waiting area or queuing area.  

Section 344.16 - Permanent Amusement Ride Fee Schedule.

The Proposed Rulemaking would change the title of Section 344.16 from “Fee Schedule” to “Permanent Amusement Ride Fee Schedule” to reflect that the section relates only to Permanent ARs.

Subsection (d):  Because the Division is proposing to change the Permanent AR fee structure, the Proposed Rulemaking would delete existing subsection (d) in its entirety.  In its place, the Division proposes to add a new Subsection 344.16(d)(1) to reflect the proposed $195 hourly rate.  The new language would also clarify that the Division would bill an inspector’s time in quarter-of-an-hour increments, rounded up to the nearest quarter hour.  Pursuant to proposed Subsection 344.16(d)(2), the Division would bill only for “actual inspection time.  Actual time begins when the Division engineer arrives at the location the Division’s information indicates the inspection is to take place, and continues until the engineer has completed his or her report and is ready to leave the area.
Finally, proposed Subsection (d)(3) would state that the Division generally would not bill owners and operators for the time an inspector spends travelling to an inspection site.  However, Subsection (d)(3) would allow the Division to bill an owner/operator for an inspector’s travel time to a rescheduled inspection if the inspection was rescheduled because the owner/operator either failed to show up or was unprepared for the originally-scheduled inspection.  
Subsection (e).  In addition to the hourly inspection fee, the Proposed Rulemaking would institute a flat annual fee for each Permanent AR.  The amount of the fee would be based on the classification of each Permanent AR as either Class I (Small); Class II (Medium); Class III (Large); or Class IV (Extra-Large).  The annual fee - $25 for Class I, $365 for Class II, $740 for Class III, and $1,475 for Class IV - would offset the Division’s travel and administrative costs.
Subsection (f):  The classification of Permanent ARs would be based on several evaluation criteria.  A ride would be placed in Class I (Small) if it has a footprint of 699 square feet, or less; operates at ten or fewer revolutions per minute; and/or is a “kiddie coaster” (a ride designed for children 12 years and under.)  A ride would be placed in Class II (Medium) if it has a footprint of between 699 square feet and 2,000 square feet, inclusive; is a non-elevated ride that carries its own means of propulsion while towing one or more units; or elevates passengers up to, and including, 60 feet off the ground.  A ride would be placed in Class III (Large) if it has a footprint greater than 2,000 and up to, and including, 8,000 square feet; elevates passengers higher than 60 feet and up to 120 feet off the ground; consists of more than 50 units; has a capacity equal to or greater than 50 passengers; or is a roller coaster or similar type of ride that travels a distance of up to and including 1,500 linear feet.   Finally, a ride would be placed in Class IV (Extra-Large) if it has a footprint greater than 8,000 square feet; elevates passengers higher than 120 feet off the ground; is a roller coaster or similar type of ride that travels a distance of greater than 1,500 feet; or has certain complex features or controls.     
The classification system would default upwards. Thus, for example, if a ride satisfies two criteria under both the “medium” and “large” classifications, it would nevertheless be considered a “large” ride and would pay the higher annual fee.  As another example, if a ride satisfies one of the “extra-large” criteria and two of the “medium” criteria, then the ride would be classified as “large” – only one step below the “extra-large” classification, and a step above “medium”.

Subsection (g):  Pursuant to Subsection (g), the Division would not assess inspection or annual fees to the owners/operators of a “small” ride (other than an aquatic device) if, on or before June 1, 2010, the small ride was in existence and the owner/operator is receiving some recurring portion of its operating costs from a public entity and if the annual paid attendance for that owner/operator is fewer than 500,000 patrons.  

Section 344.18.  
The Proposed Rulemaking would change the title of Section 344.18 from “Amusement Ride Fee Schedule” to “Portable Amusement Ride Fee Schedule” to reflect that the section relates only to Portable ARs.  

Existing Subsection (a) deleted:  Because the Division is proposing significant changes to the Portable AR fee structure, the Proposed Rulemaking would simply delete existing Subsection (a), entirely. 
Existing Subsection (b) re-lettered:  The Proposed Rulemaking would also re-letter existing Subsection (b) as Subsection (d).

Proposed Subsection (a):  The Proposed Rulemaking would add a new Subsection (a), “Inspection Fees”.  New Subsection 344.18(a)(1) would reflect the proposed $195 hourly rate.  The new language would also clarify that the Division would bill an inspector’s time in quarter-of-an-hour increments, rounded up to the nearest quarter hour.  Pursuant to proposed Subsection 344.18(a)(2), the Division would bill only for “actual inspection time.” Actual time begins when the Division engineer arrives at the location the Division’s information indicates the inspection is to take place, and continues until the engineer has completed his or her report and is ready to leave the area.

Finally, proposed Subsection (a)(3) would state that the Division generally would not bill owners and operators for the time an inspector spends travelling to an inspection site.  However, Subsection (a)(3) would allow the Division to bill an owner/operator for an inspector’s travel time to a rescheduled inspection if the inspection was rescheduled because the owner/operator either failed to show up or was unprepared for the originally-scheduled inspection.  

Subsection (b):  In addition to the hourly inspection fee, the Proposed Rulemaking would institute a flat annual fee for each Portable AR.  The amount of the fee would be based on the classification of each Portable AR as either Class I (Small); Class II (Medium); Class III (Large); or Class IV (Extra-Large).  The annual fee - $25 for Class I, $365 for Class II, $740 for Class III, and $1,475 for Class IV - would offset the Division’s travel and administrative costs.

Subsection (c):  The classification of Portable ARs would be based on several evaluation criteria.  A ride would be placed in Class I (Small) if it has a footprint of 699 square feet, or less; operates at ten or fewer revolutions per minute; and/or is a “kiddie coaster” (a ride designed for children 12 years and under.)  A ride would be placed in Class II (Medium) if it has a footprint of between 699 square feet and 2,000 square feet, inclusive; is a non-elevated ride that carries its own means of propulsion while towing one or more units; or elevates passengers up to, and including, 60 feet off the ground.  A ride would be placed in Class III (Large) if it has a footprint greater than 2,000 and up to, and including, 8,000 square feet; elevates passengers higher than 60 feet and up to 120 feet off the ground; consists of more than 50 units; has a capacity equal to or greater than 50 passengers; or is a roller coaster or similar type of ride that travels a distance of up to and including 1,500 linear feet.   Finally, a ride would be placed in Class IV (Extra-Large) if it has a footprint greater than 8,000 square feet; elevates passengers higher than 120 feet off the ground; is a roller coaster or similar type of ride that travels a distance of greater than 1,500 feet; or has certain complex features or controls.     

The classification system would default upwards. Thus, for example, if a ride satisfies two criteria under both the “medium” and “large” classifications, it would nevertheless be considered a “large” ride and would pay the higher annual fee.  As another example, if a ride satisfies one of the “extra-large” criteria and two of the “medium” criteria, then the ride would be classified as “large” – only one step below the “extra-large” classification, and a step above “medium”.

LOCAL MANDATE

The Proposed Rulemaking does not impose a mandate on local agencies or school districts.

FISCAL IMPACT ESTIMATES

The Proposed Rulemaking does not impose costs on any local agency or school district for which reimbursement would be required pursuant to Part 7 (commencing with Section 17500) of Division 4 of the Government Code.  The Proposed Rulemaking does not impose other nondiscretionary costs or savings on local agencies.  The Proposed Rulemaking does not result in any costs or savings in federal funding to the state.
COSTS OR SAVINGS TO STATE AGENCIES

No additional costs or savings to state agencies are anticipated.

BUSINESS IMPACT/SMALL BUSINESSES

The Division has determined that the Proposed Rulemaking will not result in a significant statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.  The Proposed Rulemaking would not affect small businesses, as that term is defined in Government Code section 11342.610, since that section specifically excludes entertainment activities such as amusement parks from the definition of “small business”.
ASSESSMENT REGARDING EFFECT ON JOBS/BUSINESSES

The Division has determined that the Proposed Rulemaking will not have any impact on the creation of jobs or new businesses or the elimination of jobs or existing businesses or the expansion of businesses in the State of California.  It is anticipated that most owners/operators will pass fee increases on to the public through increased admission prices, and that the proposed fee increase will not result in cutting staff or terminating operations.
COST IMPACT ON REPRESENTATIVE PERSON OR BUSINESS
Because of the wide range of amusement ride owners/operators in the State of California, it is not possible for the Division to identify or describe a “representative” private person or business engaged in the operation of amusement rides, or to quantify the cost impacts that such a “representative” business would incur in reasonable compliance with the proposed fee increase.  Instead, the Division has selected four Portable AR owners/operators and eight Permanent ARs, and has shown the inspections costs for these owners/operators and rides under the existing and proposed fee structures. (See Attachments “A” [Permanent ARs] and “B” [Portable ARs] .)
Note that, at least with respect to Permanent ARs, the projected figures for inspection fees for Permanent ARs in Attachment “A” may be somewhat higher than the fees may actually turn out to be in reality.  Currently, if an inspector spends only a fraction of an hour inspecting a Permanent AR, that inspector’s time is rounded up to a full hour for purposes of billing.  Conversely, under the proposed new fee structure, if an inspector spends less than a complete hour on an inspection, his or her time will be rounded up only to the next quarter-hour increment, rather than up to the next full hour.  Therefore, in a significant number of cases, the amount of time billed for an inspection may actually decrease under the proposed fee structure.  The comparison figures in Attachment “A” assume inspections of equal duration under both the old and proposed fee structures, and do not take into account the fact that, although the Division will be billing at a higher rate, the time actually billed for many inspections will be less.
In some cases, an inspection of the same ride may actually turn out to be less expensive under the proposed fee structure.  For example, if it takes an inspector one hour and 10 minutes to inspect a specific ride then, under the existing fee structure, the Division would round the inspector’s time up to two hours for billing purposes, resulting in an inspection fee of $250.  Under the proposed fee structure, the Division would only bill 1.25 hours for the same inspection, resulting in a bill of $243.75.

EFFECT ON HOUSING COSTS
The Proposed Rulemaking will have no effect on housing costs in California.

ALTERNATIVES

The Division must determine that no reasonable alternative considered by the agency, or that has otherwise been identified and brought to the agency’s attention, would be more effective in carrying out the purpose for which the amendment of these regulations is proposed, or would be as effective as, and less burdensome to, affected private persons than the Proposed Rulemaking.

CONTACT PERSONS

Inquiries concerning the Proposed Rulemaking and written comments may be directed to:
Chris Grossgart, Staff Counsel (Primary Contact – ((415) 972-8670))
Michael D. Mason, Chief Counsel (Secondary Contact – ((510) 286-7348))

Division of Occupational Safety and Health, Legal Unit

1515 Clay Street, 19th Floor

Oakland, CA 94612

INITIAL STATEMENT OF REASONS AND INFORMATION

The Division has prepared an initial statement of reasons for the Proposed Rulemaking and has available all the information upon which the proposal is based.  

TEXT OF PROPOSED RULEMAKING

Copies of the exact language of the Proposed Rulemaking and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Division of Occupational Safety and Health, 1515 Clay Street, 19th Floor, Oakland, CA  94612.  These documents may also be viewed and downloaded by going to “DIR Rulemaking – Proposed Regulations” under the category “Division of Occupational Safety and Health” at www.dir.ca.gov/DIRRulemaking.html.
AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE
All the information upon which the Proposed Rulemaking is based is contained in the rulemaking file which is available for public inspection by contacting the persons named above.  
You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the contact person named above.

PAGE  
1
AR Fees – Notice March 2010

