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March 4, 2008

Robert Roginson, Chief Counsel

Division of Lahor Standards Enforcement

Department of Industrial Relations

455 Golden Gate Avenue, 9™ Floor . :
San Francisco, CA 94102 '

Re:  Whether Time Spent to Obtain a Mandatory T1a11sportat10n Worker Identification
Cledentlal (*TWIC”) Card is Compensable

Dear Mr. Rogm_son:

We seek an Opinion Letter on whether employees required to apply for a Transportation Worker
Identification Cr cdcnhal (“TWIC*) Card are entitled to be compensated for their time spent on
the application process' during which they are under the control of the employer performing
mandated activities related fo their productive work, We have actively researched this subject '
matter on the DL.SE website, 1nclud1ng the DLSR Enforcement Policies and Interpretations

" Manual and there is no California decision ot prior DLSE opinion on point. Furthermore, this
opinion is not sought in comnection with anticipated or pending private litigation concetning the
issue addrossed in the request nor is the opinion sought in connection with an investigation or
litigation between a client or firm and the Division of Labor Standards Enforcement

What Is the TWIC Card?

Oil refinery workers in the Bay Area, covered by Industial Welfare Commission Order 1-2001,
Regulating Wage, Hours, And kamg Conditions In The Manufactuting Industry” (“Wage -
Order 1) are being required by employers to obtain a TWIC card as a condition of employment.
This security measure stems from the Maritime Transportation Security Act (MTSA™), and is
overseen by the Department of Homeland Security (“DHS”) and Transportation Security
Administration (“ISA”). Although the TSA has not yet set fitm deadlines for employers’
compfiance, nor has it expanded the requirement to include all refinery employees, the

) ' Atpresent, the employer reimburses employees for mileage expense, and the application fee (approximately
$140.00), but does not compensate for the time spent completing the application process. For estimates of the
time spent getting 8 TWIC card, refer to “How Does One Obtain a TWIC Card” in this letter, and the
http:/fwww.tsn. pov/what we gyersftwic/twle faps.shtm “TWIC FAQ" website; see afso “Paperwork
Reduction Act Statement” section of *Transportation Worker Identification Credential (TWIC) Disclosure
Form and Cetifications, TSA Form 2212, October 2007,
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employers a11t1c1pate that comphance will-be phased in; and-are- thus lequaung allbar gammg unit--

employees to obtain a TWIC card.

How Does One Obtain A TWIC Card?

The em'ollment process is described on the TSA’s website:

Applicants may pre-enroll online o enter all of the b10g1 aphic information
required for the threat assessment and make an appomtment at the ,
entollment center to complete the process (although appoiniments are not
required). Then applicants must visit the envollment center where they
will pay the enrollment fee, complete a TWIC Application Disclosure |
Form, provide biographic {nformation and a complete set of fingerprints,

+ and sit for a digital photograph. The applicant must bring identity
verification documents to enrollment and in the case of aliens,
immigration documents that verify their imsmigration status, so that the
documents can be scanned into the electronic enrollment record.

.. “TWIC FAQ” website (emphasm added),

By the TSA’s own estimate, ninety minutes.are required for completion of the TWIC
Application Disclosure Form (“Disclosure Form™), and fifteen minutes for the initial visit to the
enrollment center — a minimum of near 4y two hours®, :

The core.of the TWIC process is the “security threat assessment.” See TWIC Apphcatmn

Disclosure Formn, available at

hitp://wew tsa,gov/what we doflayers/iwic/twic fags.shtm#fenroliment. The information:
gathered is sent to the Federal Burean of Investigation (“FBI”), and DIIS “so that appropriate .
terrorist threat, criminal history, and immigration checks can be performed,” See Disclosure

Form. Ifthe application is approved, then the employee must make a second frip to the

Application Center to obtain the TWIC. See “TWIC FAQ"” website.

California Law Requires Employex s to Compensate Employees For All Time Spent
ODbtaining the TWIC Card
Wage Order 1 defines “Hours Worked” ag *.. .the time during which an employee is sub]ect to

~ the control of an employer, and includes all the time the smployes is suffered or permitted to

work, whether or not required to do.” Cal. Code Regs,, tit. 8 § 11140, subd. 2(G). The California
Supreme Court found that the DLSE’s interpretation that it is only necessaty that the worker be
subject to the “control” of the employer in order to be entitled to compensation Morillion v.
Royal Packing Co., 22 Cal.4th 575, 587 (Cal. 2000). See also 2002 Update of the DLSE
Bnforcement Policies and Interpretations Manual (Revised), Division of Labor Standards
Enforcement (“DLSE Manual”), § 46.1.

"2 The TSA has provided time estimates for some, butnot all of the steps listed above, See “"TWIC FAQ" website;

see also “Paperwork Reduction Act Statement” section of “Transportation Worker Identification Credential
(TWIC) Disclosure Form and Certifications, TSA Form 2212, October 2007,
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circumstances such as this where closely-related matters have been considered under federal 1aw |
and found compensable. Furthermore, federal law “is designed as a floor, not a ceiling.” See

DLSE Manual § 43.5 so the DLSE may expand compensability beyond that which has been
determined under federal law. However, no such expansion is necessary as will be explained in

the analysis of the two Opinion Letters issued by the Department of Labor (“DOL”). ‘

Under the Fair Labor Standards Act (“FLSA™), the inquiry is whether the time spent by the
employee obtaining the TWIC is time when the employee is “suffered or permitted” to work.
The DOL has issued two Opinion Letters finding that time spent on mandatory physical
examinations and drug testing must be compensated - situations most analogous to that at hand.

Generally, whenever an employer imposes gpecial requirements or
conditions that an employee must meet before commencing or continuing
" productive work, the time spent in fulfilling such special conditions is
regarded as indispensable to the perfortmance of the principal activity the
employee is hired to perform, Included in this general category are
required physical examinations and drug testing, , .

DOL Opinicn Letters, 09/15/97 and 01/26/98.

The TWIC requiremment is precisely such a “special requirenient o1 condition[]” for continued
employment. Like a drug test or a physical examination, the essence of the TWIC process is
akin to a test: a “threal assessment” examination. Biometric and eriminal backgroond
information is sent to the FBI and TSA “so that appropriate terrorist threaf, criminal history, and
immigration checks can be performed.” See Disclosure Form, Surely, the time spent to
complete the application, travel to and from the application site, at least twice, and provide the

-documents and biometric information to obtain the TWIC is “indispensable to the per formance

of the principal activity the employee is hired to perform.” Id.

The TWIC program is being fmplemented in phases. See TWICF I‘AQ website. An entire
workforce with TWIC clearance would be highly beneficial to businesses such as thé oil refinery
employers in this situation. K is likely that the employer will advertise this attribute of its worl.

force in seeking business opportunitics and that at some point in the pear fiuture this will be a
basic requirement for refineries to operate thejr businesses. In any event the employers are
requiring that employees submit to the TWIC clearance. In a nearly identical circumstance, the
DOL found compensability for time spent by employees submitting to mandatory physical

. testing and drug tests. The Opinion Letters state, in relevant part:

Where the Federal govemment requires employees to submit o physical
examination and drug testing as a condition of the employer’s license to
operate its business, both the drug tests and plysical examinations are for.
the benefit of the employer,

Time spent in these activities is time during which the employee’s

freedom of movement ig restricted for the purpose of gerving the employer

and time during which the employee is subject to the employer’s
discretion and control.
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T, T T T DO Opinion 'I:etters;"09/‘1‘.'5’/9"7-'and"0'1/26/98-femphasis -addéd);---—---------—-~--—~—;—~-—~ S

An employee completing the TWIC application and waiting for it to be processed at an
application center has his or her freedom of movement restricted, and does so for the purpose of
obtaining the TWIC, i.e. to fulfil] a requirement of his.or her employment. Such waiting time is
compensable, as such time spent waiting has been consistently regarded as “hours worked”
where the employee is subject to the employer’s control. Armour & Co. v, Wantocl (1944) 323
U.S. 126; Skidmore v. Swift (1944) 323 1.5, 134, See DLSE Manual § 46.6.3;

Thank you for your time and attention to assuring that California employees are properly
compensated for all time spent undes the control of the erfiiployer performing mandated activities
related to their productive work. We hope you will find this analysis compelling and will issue a
letter providing guidance on this issue to employers and employees in the Cahfomn 1eﬁnely

industry, .
Smcclel
W. amelfBoone '
Patricia M. Gﬁs

PMG/jys

Enclosures: DOL Opinion letters

. ccr Jim Payhe
Janna Kamimura

1182170485858 '
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" Mandatory-Drug Testing/Hours Worked |~

[September 16, 19971,

This fg in rdsponge tof your letter on -

behalf of sevéral CH%“.*'S in the triicking
tndustry who ‘are subject to the Depdit-
mént of Thangportatio’s marndatéry ran-

dom an%{posb‘-aeeidpnt'ﬁi‘ﬁg tegting 1-e'fu=- :
antin

lations: You inquire whethét: thite sp
drug testing and i physipal ékéitiinations
reqiired by the Department of Transpor-
tation for-cbmmereial ’Iicenain%' purboaes
may be considered compensable hours of
work undér the Fair Labor Standards Aet
{FLBA). ' ot
The FLBA is the Fedeval Jaw of most
geheral-applitation concerning'wages and
hours -of work, Thie Jaw requirés that all
covered snd ‘monexsmpt employees bb
#id riot less than the milnimum wage of
5.15 an hour-and not lats than one and
ong-half*times thei¥ yegular rated of pay
for-all hotrd Worked over 40 in & work-
week, ’
We agree with the comfment in your
letter that the regulation at 286 OFR.

cal attention, iy inapplivable fo this ¢hse,
Hoviever, attelidanca by an &iiplayesat g
meeting during or outside of working
hourg-for’ the purfiosé of submitting to 2
mandatory drug fest imposed by ‘the exn-
ployet would eonstitute hours worked-for
FLSA purposes, ds would attefidante ata
Heetising phitsicdl exdmidation duritig or
outsida of niormial working hovurs,
Generally, Whenever an employen ira-
poses-spdeial requirements oy .conditions
that an'employed must meet before com.
meneing or centinuing productive work, -
the time: spent in fulfillitrg -sueh spadial
eonditions:de regarded as Indispensable to

" the performanes of the prineipal activity

the employes I8 hired to perform: In-
cluled in this general eategoty ‘aie rve-
quired physical ‘examinations and drug
tepting.- 'Whera:the Federal government
reguires employees to submit tor physical
examinations and drug testing 88 a con-
ditior of the employeyr’s Heenses tooperate

786.48/fiertaining to the receipt-of medi-

12-21.-88

“Wages and-Houxh
1681 1043.5634

No. 38

[Septembercds, 1997—~Contd,]
physical examinations are for the benefit '
of the employern .

Time. spent In these activities is fime
during which the employee’s freedomeof
‘mevement s réstridted for-the purposa of
serving the employar and time during
which.the amployes is anbject t6 the em-
ployer’s .diser'etion. and epntrol, T s irm-
materialwhether-the time spentin unday-
poing the required physical examination
and-drig testing is during the erployee's
normal working liours or during, non-
working hours, '

The physical-examination end the-deng
testing are ensential raguirements of the
Job and thtd Primavily for the'benefit of

* the employpy, Therefore, it i3 our opinton

MISCELLANEOUS

lts. business, both the drog tests and

WHM 99:8101

that the time so spant must be counted as
hours worked under the FLSA, '

This opinion is baged exclusively on the
faets and eircumstancas deseribed in your

reguést.and 1s given oj the. basis.of yowr -

representation, exliclt or impled, that
you have provideds full and fair deserip-
Hon of gl the facts and cirenmeatances
that would be pertinent to.our congider-
ptlon of the question presented, Exisi-
eneg- of any other factual .gr historieal
baekground not contained in your raquest
might ratnilie a different conelusion than
the.ons expressed hersin, :

1 trust thet this setisfactorily responds
to yc;ur'mquhw. o )

Qpinion &l By Offie
Lot Stipras i e ot Poly, P
Bsptambar 15, 1507)
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TEXT 0F~'GPINIGN'LE’I‘I‘ERS No. 39-

D)cug“'l‘é-ﬁtiﬁg*-/ﬂours Worked

January 26, 1998

Thls s in 1esponse to you); lottor on;

behalf of . . You inquire whéther

time spent: in drug and ajeshol fasting ..

required of the employey by the Depart-
mentr of Trahsportatiolt Yty b tdhnside
etied ' cordpefisable hovrs of: ‘whrk unider
the Fair Labor Standards-Act (PLSA), -

You-askpepeciiicity, whether testing fn
thi-following situatidhs would-be cnximdé
erad compenbdbiet ™ .

(1) Preentployment. - . .

(2)- Post-acoldent . e

{8y Rardony . : Y

(4) Reagonable’ mispicion t.esting

" (6) Retiinnstordnty.

{6).Tollow-up. tepting’

Generally; whiliever an-eriployer 'Jm-

posem specialiidtuirementsor conditiohs. .

thet an emp]oyeé xinist meet before eoint.
meheiny o1 .con 1nuing« Froduetive work)
the time zpent in fulfilling siwch speefal
conditions isregarded a8 indispensable.to
the performance of the principal activity:
the. employea is thired: to- perform;: Ine
clyded in this.gémeral- category. are:re
quirad physidal-exams and. dpugrand aleo-
hol - testing, - When dhe, . Federal

government requitas: :e’mployees to sub:-

mit to diriug gnd aleohol aa'acondition-of
the omp] oyey's Heense to opérate its busi-

ness;:the.drug axid aleohol. tests are.: for'

the Benefit of the ehiployen- -
Howevey-if: the dingrand -alechel. ﬁesb—
fng-is.eonducted priondo an eriployment.
relatlonship Jbetween-thd employdr -afid
thet poteéntial employee, then th& amh

i

ployer may-pot have to mclude the time
spent in such testing as hours worked, :
T{int spent in these activitles ja time-
during, Jwhich the employee's freedom of
moﬁyéﬁt i féstrictaq for, the purhoje of

sRrving’ the \ehip iplgyer” dnd time during

" wh e]; éempluya’a i subjeot ta the éni- .

plp g ihgx‘ht}pn and’ cdtifrol, It {6 it
mda] Whgéthqrt!ie tuhq spent ihihder-
gomg siith, " testihg 38 duglig . the'

ampléyéa’,d nognial wurldﬁg howrs ordir-,

ing ‘nonyorkdng "hétird, 'I‘hé tasting antl
the'thmd spentundergoh fnf {€arg ez tial
réditirenients.of the job and tHus prinis-
rily' for the Tgnefit, of the “employer,
Therafife, it ¢ oﬁn' opinion thi the time

80 Bpent musl: ‘he cbunt.éd as’ hours.

Woilségl.uvcfm‘ thg FLBA,

. Thia opinjgm i bp.sed.exc.lumvely oh bhe
facts and eirgumstsancea descidbadiinyony
reguest and-ds given on. the basjsof your
representation, expliplt. or dmphed, that
you have, ﬁrovided g, full ang fair-deserip-
tlon ofrall the:fachs and -clreumstances
that. avould be pertineptsto our consider-
ation of the; quastion presented, Exist-
enge, of any; othey: faptual. op-historieal
background nobeantained inyaum; requaat
might requive a different conclusion than
the:one expressed hersin; .

We tiigt, ¢hiab thib Bas be‘aﬁ respdnsi\re
tor your féQuesh fo

[‘; plninq nlgnad’ by Qﬁ’ipa of E‘.ni‘orc it they,
Liabbr Sténdards ‘Ilihm m‘emha‘r lel R BWeaue}f
Jnnna&'y EG‘ 19981
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ERPSTEIN BECKER & BREEN, P.C.

ATTORNEYS AT Law

1925 CENTURY PARK EABT, SUITE 500
LO8 ANGELES, CALIFORNIA 9D067-2506

FAX: 310.853.2165
ERGLAW.COM

| ANBEL GOMEZ
(310) E57-9521
ABDMEZ@EBQALAW.OOM

May 23, 2008

Robert Roginson, Chief Counsel
Division of Labor Standards Enforcement
Department of Industrial Relations
-455 Golden Gate Avenue, 9™ Floor

San Francisco, CA 94102

Dear Mr. Roginson:

‘Thank you for the opportunity to provide your office with the position of

- Shell Oil Products US (“Shell”) regarding whether time spent by employees in obtaining
a Transportation Worker Identification Credential (“TWIC”) is compensable under the
California Labor Code, the applicable, Indusmal Wage Order, or under any other

California obligation.

As will be described below in more detail, there is no obligation in any of
these sources for ernployers to compensate employees for the time needed to obtain a

"TWIC.-

Background

As you are aware, the fedeéral Maritime Transportation Security Act
(“MTSA™) requires that all workers who work within a secure zone connected with a
harbor must obtain a TWIC., To obtain a TWIC, workers must show clear proof of
identity, pass a security screen regarding their background, and have their fingerprint
taken and put on record. Estimates of the length of time required for this process (some
of which can be done via the internet and some of which must be done in person at a
federal facility) range from 30 minutes to 2 howrs.

Shell operates a refinery commected to the Port of Martinez in the noxthern
San Francisco Bay Area. This facility includes a dock where ocean-going vessels unload
and load crude oil and petroleum-related products. The dock facilities are immediately
adjacent to, and directly connected with, Shell’s substantial refinery operations in

pwz//, 25
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Martinez, Shell has submitted a security plan to the United States Coast Guard (the
agency which has the task of overseeing security operations for the Porl of Martinez), and
the Coast Guard has approved that plan. Under the terms of that security plan, all
employees associated with Shell’s Martinez refinery have regular access fo secure areas,

-and as a result, must obtain a TWIC, !

The TWIC is personal to each worker, is valid for five years, and is
entirely portable by that worker. That is, once a worker has obtained a TWIC, that TWIC
may be accepted by any future employer of that worker, In this regard, the TWIC is
analogous to driver’s licenses or social security cards typically required of employees.
For example, during a standard hiring process, new employees are required to provide
documents that demonstrate proof of identity and proof of ability to work lawfully in the
United States (the “I-9” process). If they are unable to provide these documents, the
employee must obtain them. The TWIC adds one more similar element to this process .
for workers who have access to harbor facilities, such as the employees at Shell’s refinery

" in Martinez.

California Law Does Not Require Employers to Compensate Employees for Time
Spent Obtaining the TWIC

The TWIC is analogous to a license required by the state or federal
government which is “portable” in that once obtained it can be used by an employee -
generally for employment with other employers in the industry.

In California, the general rule is that when a license is required by the state.
or locality as a result of public policy, it is the employee who must be licensed, and
unless there is a specific statute that requires the employer fo assums the cost the cost of
licensing and any associated training must be borne by the employee For example,

‘where an employee needed to obtain a license to sell life insurarice in order to remain
" employed in her position, the employer was not required to pay for the cost of the license

or the associated training, DLSE Opinion Letter, November 17, 1994. In reaching its
conclusion that it was the employee who was IBSpons1ble for the cost of licensing, the
DLSE stated:

' At some refineried near a harbor, some parts of the refinery facilities are physically separated

‘from the dock area, and may be five to ten miles {or more) distant from the dock, Under those

cirucumstances, the employer may be able to limit the number of employees who can access secure areas,
and hence limit the number of employees who need a TWIC. At Shell’s Martinez refinery, however, the
refinery and dock facilities share 2 common area, operations are intertwined, and there iz no practical
method of -preventing any refinery employee from having access to secure areas. Under these
circumstances, all employees at the. Martinez refinery will be required to obtain a TWIC.  Purther,

‘technically, the owner of the Martinez refinery facility and the employer of the employees at the facility is

Rquilon Enterprises LL.C dba Shell Ol Produets US.
2 The same logic would apply to a license required by the foderal government.

LA:505443v4 | o %f& ﬂf MRS
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There is- generally no requirement that an employer pay for training

. leading to licensure or the cost of licensure for an employee. While the
license may be a requirement of the employment, it is not the type of cost
encompassed by Labor Code § 2802. The most important aspect of

- licensure is that it is required by the state or locality as a result of public.
policy. It is the employee who must be licensed and unless there is a
specific statute that requires the employer to assume part of the -cost, the
cost of Heensing must be borne by the. employee

"The DLSE opinion does not specifically discuss compensation for time
spent on the application process-but it is clear that if there is no obligation on the
employer to compensate the employee for the cost of a real estate license or the fraining
involved in obtaining the license there is no corresponding obligation fo pay for the time
involved in obtaining the license. Similarly, there is no obligation for an employer to
compensate an employse for the time spent in obtaining a- TWIC even if the employer
voluntanlg/ elects to reimburse the employee for the application fee cost or other mileage
expenses,” The TWIC is required by the federal government as a result of public pohcy
and there is no statutory requirement that the employer assume part or all of the cost.* In
addition, compensation for time spent obtaining a TWIC is not encompassed by Labor

Code § 2802,

The only California statute requiring an employer to assume the cost of a
license is Labor Code § 231, which requires an employer to pay the cost of any physical
examination required for a driver's license when such license is a condition of
employmient; notably, Labor Code-§ 231 doss not require the employer to compensate the
employee for the time spent 1n obtaining the driver's license,

“The enactment of Labor Code §2311is significant with regard to the issue
of whether an employee must be compensated for the time spent to obtain a TWIC
because it shows that in California the Legislature must act affirmatively to impose an

obligation on an employer to reimburse an employee for costs incurred by the employee

to obtain a license or other certification, Without a specific statute imposing such a
reimbursement obligation on the employer, it is the employee who must bear the cost of
obtaining the license. Likewise, absent a statutory mandate, an employer is not required
to rejimburse an employee for the time he or she spends to obtain the license. Through its

enactment of Labor Code § 231, the California Legislature has demonstrated the ability to -

act in a specific area by requiring an employer to pay the cost of any physical

* Even though not obhgated to do so, Shell has chosen to reimburse employees’ application fees
and some mileage expenses {under some circumstances).

* The MTSA does not require employers to reimburse employees for the time spent'in obtaining

the TWIC.

LA:505443v4 : | 2008 1/ a?; |
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examination required for a driver's license when a drlver s license is a condition of
employment but at the same time has chosen not to impose any additional reimbursement
obligations on the employer such as compensating the employee for the time incwired to
get the license. Accordingly, the absence of legislation in California concerning
employer reimbursement of licensing costs, except for the limited exception set forth in
Labor Code § 231, would strongly support a finding that Shell is not required to
compensate its employees for the time they spend to obtain a TWIC,

Another DLSE Opinion Letter supports the conclusion that there is no
obligation for an employer to compensate an employee for the time spent in obtaining a
TWIC. DLSE Opinion Letter, August 29, 2007; This recent opinion involved pre-
employment training of security guards consisting of state mandated courses. DLSE -
concluded that payment of wages was not required for pre-employment, mandatory
training provided by private security operators. .In reaching its conclusion, DLSE noted.
that there appeared to be no work performed directly or indirectly by the partimpants for
the private security operators and:

- The participants' training is for their own advantage {and at no cost) in
order to become state-qualified security guards. Participants must receive
cerfificates of completion for the courses successfully completed which

can_be_uged in employments with other operators in the industry.

(emphasis in ongmal)

Although this scenario involved pre-employment training, consistent with
the DLSE opinion letter concerning an insurance license discussed above, the same rule
would apply to mandatory training and certification required during employment for the -
advantage of the employee where a state license is required and the certificate is
“portable” because once obtained it can-be used with other operators.in the industry.
Applying this rule here, there should be no requirement that an employer compensate an
employee for the time expended by the employee in obtaining the mandatory and

“portable” TWIC

Since obtaining a government required certification such as the TWIC is
the resp0n81b1hty of the.employee and for the advantage of the smployee unless a statute
requires otherwise, an employee is not subject to the “control” of the employer for
purposes of Wage Order 1> The decision of the California Supreme Court in Morillion
v. Royal Packing Co., 22 Cal.4th 575 (2000), cited in the Weinberg, Roger and Rosenfeld
letter of March 4, 2008 on behalf of the United Steelworkers Union (“USW Letter”) is
factually dissimilar, In Morillion, agricultural employees were deemed subject to the
employer's "control” durmg time spent traveling to and from fields on employer-provided

_ 5 The citation in the USW’s March 4, 2008 letter to your office is to the Wage Order regulating
wages, hours and working conditions in agriculiural occupations. The correct citation for Wage Order 1 is
Title 8, § 11010, subdivision 2(G).
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buses where the émployer required employees to meet at departure points at a certain
time to ride its buses to work, prohibited them from using their own cars and subjected
them to verbal wamings and lost wages if they did so, :

Federal Guidelines Do Not Suggest that California Employers Must Compensate

_ Employees for Time Spent Obtaining the TWIC

As set forth above, there is no requirement under California law that

employms must reimburse employees for the time necessary to obtain the TWIC, Thus, -

there is no need to resort to federal analysis and any suggestmn that federal guldehnas
require employers to compensate employees for time spent in obtaining the TWIC is
incorrect. Indeed, analogous federal guidelines as set forth in Department of Labor
(“DOL™) opinion letters interpreting the Fair Labor Standards Act (“FLSA™) firmly
support the conclusion that an employer is not required to compensate an employee for

time spent in obtaining the TWIC.

The DOL opinion letters cited in the USW  Letter relate to phyéi'ca]
examinations and drug testing imposed by the employer for the benefit of the employer
the results of which are valid for a limited amount of time and tied to a specific employer.

This is much different than the TWIC which is obtained by the employee for the benefit -

of the employee and remains valid for a five year period. Moreover, as préviously noted,
the TWIC can be used as the employee moves from employer to employer and therefore
unlike a physical examination or specific drug testing, it is “portable.” ‘

- The USW Letter cites a September 15, 1997 DOL Opinion Letter with
regard to physical examinations and drug testing but fails to cite another DOL Opinion
Letter of the same date, This separate September 15, 1997 DOL Opinion Letter involved
training and testing to obtain state mandated agent licenses in the insurance industry. The
DOL concluded that “where the State has imposed the 11censmg training requirement on
the individual and not on the employer, and the training is of general applicabmty and not
tailored to meet the particular needs of individual employers, it is our opinion that non-
exempt employees would not have to be compensated for the time spent in {raining."
Likewise, California employers should not be forced to compensate employees for the
time it takes to obtain a TWIC where the federal governiment has imposed the
requirement for a TWIC on the individual employee and not on the employer, and where
the TWIC is “portable” and not tailored {o meet. the particular needs of individual

employers.

In an opinion letter dated September 30, 1999, the DOL expressed its view

that licensed vocational nurses who are required by state law to undergo thirty hours of
nursing skills continuing education every two years need not be compensated for time
spent in training. The DOL found that where a stite requires individuals to take training
as a condition of employment with any employer, atiendance would be voluntary

LAiS05442v4 o | | o F008. 1) A5
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provided the employer does not impose additional requirements. Here the employer does
not impose any additional requirements. On the other hand, where a state requires
employers to provide training as a condition of the emplovyer’s license to remain open for
business, the training time is considered involuntary. In the present case, the TWIC is not
required for a specific employer and the federal government requires employees to obtain
the TWIC on their own behalf and not as a condition of the cmployer s license to remain

open for business.

The DOL has also determined that time spent by corrections officers in
attending state-mandated training required by Florida law for certification to work at
local and state correctional facilities, jails, and detention centers is not compensable
under the FLSA. Florida law required corrections officers to be certified and in order to
obtain such certification, they were required fo meet minimum qualifications established
by the state. Where state law requires the training in question and the training is of
general applicability, the time required for such training is not compensable under the
FLSA. DOL Opinion Letter, August 2, 1989, This same rationale should apply to the
requirement for obtaining a federally mandated TWIC which is of general applicability
and not linked to a specific employer as in the case of a physical examination or drug

testing,

apphcable, also point in the direction that there is no basis under federal gnidelines that

requires an employer to compensate an employee for time spent in obtaining a TWIC,

Again, thank you for the opportunity to provide your office with this

information, and we would look forward to responding to any further requests for-

information.

Sincerely,.

I loney

Angel Gomez, III

LA:505443v4
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© June 30, 2008

Robert Roginson, Chief Counsel
Division of Labor Standards Enforcement
Department of Industrial Relations

455 Golden Gate Avenue, 9™ Floor

San Francisco, CA 94102

Re:  Rebuttal to Shell Oil Products US (Shell’s) Argument that it Has No Obligation to
Compensate its Employees for the Time They Spend Securing a Mandatory
Transportation Worker Identification Credential (“TWIC™)

- Dear Mr. Rogmson

On behalf of the United Steel Worleers, Local 5 (“Local 5") our office rebuts the arguments

presented by Shell Oil Products US (“Shell”) in its letter to you dated May 23, 2008. Local 5 |
disputes Shell’s argument that it is under “no obligation” to compensate employees for the time
needed to obtain a TWIC. The Opinion Letters and Labor Code provision relied upon by Shell
do not apply to the facts in the refinery industry and more pa:rticulariy at the Martinez Refinery.

Shell alleges that the TWICis analogous to a “license” and that it is portable and its employees
can “take it with them” to another job opportunity. Shell also likens the time one ofits
employees spends obtaining a TWIC to time spent in “pre-employment training”. As this
discussion will show neither of these analogies are apt. Shell asks the Labor Commissioner to
place the financial burden for compliance onto its current employees’ shoulders despite the facts
and despite the law that places both the duty to comply with these new federal security
requirements and the duty to provide its employees with a safe workplace squarely on Shell’
shoulders.

This letter explains the facts that surround employment at the Martinez refinery, discusses
Shell’s legal duties, and shows how Shell benefits from the time its existing employees spend
obtaining their TWIC clearances. :

1. FACTUAL BACKGROUND

Shell makes much of the “portability” of the TWIC and the value of this feature to its employees.
Shell’s May 23, 2008 letter implies that its Martinez refinery employees are clamoring to get .
their TWIC clearances so they can go out into the open market and make themselves more
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— — — - — yaluableto-some other-unnamed-employers:-Nothing-could-be-further from-the-truth—The-———————-——"~
employees who Shell is requiring to spend their personal time and effort to secure TWIC :
clearances are currently-employed Shell employees at the Martinez refinery who are more than
75% likely to stay at the Martinez refinery for the S-year period that the TWIC is valid.

‘A, The Employment Facts at the Shell Martinez Refinery

According to Jim Payne, Representative of United Steel Workers, Local 5%, the Union which
represents the approximately 450 refinery workers at the Martinez Refinery, turnover is low at
the refinery. Many of the workers stay af the Martinez refinery until they retire. Unlike the

. scenarios in the Opinion Letters cited by Shell, the Martinez refinery employees already have
jobs and are not entrepreneurs like those in the DLSE Opihion Letter, November 17, 1994 who
were seeking licenses to sell insurance. The employees who will be affected by this decision are
hourly paid workers already employed in reasonably secure jobs, in an industry that by all
measures is doing well. The employces receive health and retirement benefits and have little
incentive to use the TWIC as an impetus to go out into the open market and seek another job.
And Shell offers no evidence that the TWIC clearance would make the employee more
marketable or benefit the worker in any tangible way. .

B. Local 5°s Member Records Shbw that 77% of Shell’s Refinery Workers Have Been
' Employed 5 or more Years at the Martinez Refinery. :

Mr. Payne has examined Local 5’s member records and determined that 77% of Local 5°s

members® have been employed for five (5) or more years at the Martinez Refinery. This statistic
bears out Mr. Payne’s observation that turnover is low in this industry and employees tend to

stay in their jobs at the Martinez refinery for at least the period of time that the TWIC clearance

is effective.

1 8 Legal Argument

- A Shell Has a Clear Duty to Comply With the Federal Mandates Under the Maritime
Transportation Securify Act _

Shell submitted a security plan for the Martinez refinery to the United States Coast Guard
(USCG) and the USCG has approved the plan. Shell’s May 23, 2008 letter fo the DLSE admits
that it has implemented a plan that arguably goes beyond the strict requirements of the Maritime -
Transportation Security Act in terms 0f who it requires to obtain a TWIC. As Shell discusses in

' Jim Payne was hired in 1977 as an employee of Shell Chemical Plant, became a steward in 1981 and in 1984
became a union representative for the Shell refinery workers at the Martinez refinety, first on the staff of the Oil
Chemical and Atomic Workers (“OCAW™) and then on the staff of Paper, Allied-Industrial, Chemical and Energy Workers
(PACE). Mr. Payne now works as 4 representative on the staff of the United Steel Workers, Lacal 5, where he continues his
24 year career representing the employees of Shell's Martinez Refinery.

2 Of the appraximately 450 emplayees at the Martinez refinery, 403 are members of Local 5. The remainder are
- represented by Local 5 but do not pay dues to Local 5 so Local 5 does not have employment records for these

ernployees.
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-footnote-I-it-made-a-business-decision to-require-“all- employees-at the Martinez refinery™

o — [ U,

obtain a TWIC. As the employer with the duty to design a plan, Shell chose the plan that
included security clearances for all employees because in its judgment, “there was no practical
method of preventing any refinery employee from having access to the secure areas.” Generally
when a company s considering what is “practical”, it is taking expense into consideration. Itis '
possible that Shell designed a plan that was more onerous on the employees but less onerous on
itself, in part because it did not plan to compensate its employees for the time they spent

-obtaining a TWIC.

According to the TWIC website, a facility owner/operator may requxre additional security

protocol if it wishes to do so. The TWIC program, however, is a minimum requirement that

every owner/operator must implement as a condition of operating a maritime transportation
facility. The duty to ensure safety at sucli a facility rests on the shoulders of the employer.

(DLSE v. Texaco (1983) 152 Cal.App. 3d Supp.1.)

The piarpose of the TWIC program is most decidedly not to facilitate a secunty credential
application process for whoever wants one. Such a program would be analogous to geiting a -
driver’s license. Instead, TWIC is a federally mandated program designed to insure the safety of
the nation’s maritime transportation facilities. In fact, the first stated goal of the program isto
“IpJositively identify authorized individuals who require unescorted access to sccure areas of the .
nation’s maritime transportation system.” (TWIC website) The requirement is based on work
location access and not on individual mobility,

B. - Neither Labor Coie Section 231 nor the DLSE Opinion Lettérs Citedy.by Shell
~ - Apply to the Circumstances Now Before the Labor Commissioner -

The TWIC is not a license in the sense of having a driver’s license or license to sell life
insurance. The credential is a 'safety precaution meant to insure the safety of the .
owner/operator’s facility and the workers themselves, While similarities to the driver’s license
procedure do exist, an “authorized individual” does not demonstrate that she or-he has any
speclal expertise, knowledge, or skill to obtain a TWIC. The enrollment process for the TWIC
requires only that individuals demonstrate that they are not a securlty risk. This determination is
made not based on what a transportation worker can do, but rather who that worker is and what
he has done. Biographical information and identity confnmatlon are all that the TSA requires 5o
that the appropriate agencies may check criminal history, immigration status, and possible
terrorist affiliations. Indeed, the TWIC enrollment procedure includes fingerprinting and photo
1D, as does driver’s license procedure, but the DMV requires applicants to be able to drive, not

s1mp1y prove that they are who they say they are.

It is telling that the TSA has described the process for obtaining a TWIC as an “enrollment”
process, not an application One applies for a license, One need onty enroll in the TWIC
program to receive consideration for a security credential. For this reason Labor Code § 231 has
no bearing on the question of whether an employer must cover the costs of time spent obtaining a-

TWIC.
C. Shell Has An Affirmative Duty to Proved its Employees with a Safe Workplace
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------------- Asthe DLSE-explained-in-its Fanuary-19;1993-Opinion-Tetter; the appropriate Labor Code™ ™
sections that apply to this situation are thosg that deal with *safety in the workplace.” (6400-
6405) The question presented in that opinion involved the costs and time involved for current
employees to take a course and get a certain certification “as a condition of continued
employment,” Because an employer has “an affirmative duty” to ensure a safe work :
environment under Labor Codes 6400-6405, the DLSE was of the opinion that employer could
not require a current employee to cover the costs of getting the certification. , '

Labor Code § 6401 reads in its entirety:

Every employer shall furnish and use safety devices and safeguards, and
shall adopt and use practices, means, methods, operations, and processes
which are reasonably adequate to render such employment and place of
employment safe and healthful. Every employer shall do every other thing -
reasonably necessary to protect the life, safety, and health of employess.

The TWIC program certainlﬁr falls within the broad protections provided for in this statute. The
program’s purpose is unquestionably national security. This security includes the safety of the
employees who work in the Martinez refinery. : T

Shell has every incentive to bring its workforce up to speed with the TSA requirements. As the -
DLSE has noted, “safety benefits inure to employer as well as employee.” (OL citing DLSE v.
Texaco, emphasis in original) The TSA has not, to date, set a compliance deadline for the Port
of Martinez and adjacent facilities. By complying efficaciously, however, the Shell refinery can
promote itself as a safer working environment to potential employees and clients. In addition,
Shell avoids any potential sanctions that would result from not following its Coast Guard-
approved security plan. So not only is Shell responsible for compliance with the TWIC program,

it clearly benefits from it.

Tn closing, Local § argues that the time that Martinez refinery workers spend to complete the
application, travel to and from the application site, at least twice, and provide the documents and’
biometric information to obtain the TWIC is “indispensable to the performance of the principal

 activity-the employee is hired to perform.” It is time spent for the benefit of the employer and it
is compensable under California law. - '

Sincerely,
y A% aﬁ
/% tuae M Sé/ 7
Patricia M. Gates

RDP/jys
opein 3 afl-cio(1)
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