
STATE OF CALIFORNIA Anlold Scll~~arzellegger, Govertror 

DEPARTMENT OF INDUSTRIAL IZELATIONS 
OFFICE OF TI-IE DIRECTOR 
455 Golden Gate Aven~~e, Tenth Floor 
San li~.ancisco, CA 941 02 

May 15,2008 

S asall Farley 
Farley Gr. Associates 
3 145 Geary Boule.vard, Suite 440 
San Fra~lcisco, CA 941 3 8 

Re: P~lblic Works Case No. 2007-012 
Sand City Desig~ Center 
Sand City Redevelopment Agency 

Dear Ms. Farley: 

This constitutes the dete~iniaation of the Director of hd~lstrial Relations regarding coverage of the 
above-refere~~ced project under California's prelrailing wage laws and is made p~~rsuallt to 
Califonlia Code of Regulations, title 8, section 16001(a). Based on nly review of the facts of this 
case and an a~ialysis of the applicable law, it is nly determination that the Sand City Design Center 
("~ioject') in the City of Sand City ("City") is not a p~~b l i c  worlc subject to prevailing wage 
requireilients. 

I 

Facts 

The Project, located on what is refessed to by the interested parties as the Robinette Site, consists 
of a four-story mixed-use building with retail shops and offices on the first and second floors and 
residential ~ u ~ i t s  on the third and fourth floors. It also incl~lcles surface-level parlcing, landscaping 
and a plaza area. The total Project cost is $21,893,329.55. 

On July 28, 2003, the Sand City ~edevelo~ment  Agency ("Agency") entered into a11 Exclusive 
Negotiating Agreement with Design Center, LLC (ccDeveloper") co~lce~ning the disposition and 
developme~~t ofthe Robinette Site. l i ~  September 2003, City obtained an appraisal of the Robinette 
Site from Ha11na11 and ~ssociates, ' a professional real estate .appraisal fill11 ("Hannal.1 appraisal"). 
The fair marlcet value of the propesty, including water rigl~tslcredits, was detei~nined to be $1.885 
niillion. 011 May 1 7, 2005, Agency and Developer entered into a Developlnellt and Dispositioll 
Ageelllellt ("DDA"),~ Ui~der the DDA, Agency agreed to transfer Ule Robinette Site to Developer 
for $.I ,885 n~il l ion.~ 

'~01x1 Hmla is a Certified Gelieral Real Estate Aljpraiser and a me~llber of the Appraisal h~stitute. 

'Tile DDA colltaills a ],revailillg wage provision. The issue addressed herein, however, is wlletller the Project is a 
public work as n slntuto7y nzatte7.. The poteiltial colltsactual obligations of tlle parties are outside the scope of this 
Detemination. 

, 3~11e Hannah appraisal, upon wl~ich the purchase price was based, was 18 mo~lths old when the DDA was executed iu 
May 2005. To verifi that the purchase price reflected the fair market value of the Robinette Site at the time of tsansfer, 

--- 
an hterested party, a group of employees of a subco~~l~actor on the Project, obtained as pal? of the coverage 
determinatioll process an ind@GGde~lt appraisal~ffEiStuattWGlf, a Certified General Real Estate Appraiser. Wolf 
appraised the fair market value of the propelty, i~lcluding water rightslcredits, at ille time of transfer at $1.7 nlillion 
("Wolf appraisal"). 
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Tlle DDA req~zires Developer to set aside 10 residential units for vely low, low and Illoderate 
illco~ne ho~isel~olds ("affordable unitsy') for a period of 55 years. Tlle DDA provides as follows: 
"Tlle Agency shall provide a s~~bsidy for five (5) of the Aflordable Rental Units in t11e f o n l ~  of a 
loall to Design Center ill the sum of TWO I m R E D  TW'O TI-IOUSAND ONE HUNDRED 
TEN DOLLARS ($202,110). Said s~~bsidy sllall be made in the form of a credit against tile 
Purcllase Price at closing."4 

Agency f ~ l ~ t l ~ e r  agreed to waive approximately $27,720.80 in pennit fees, to reimburse Developer 
$50,000 for uadergsounding utility lines, and to contrib~~te LIP to half of the $75,000 total cost for 
p ~ ~ b l i c  art that will be placed on a public easeme~lt. 

Developer entered into a contract for construction of the Project wit11 Sasoyan Builders. 

Discussion 

Labor Code section 1720(a)(l)~ generally defines "public worlts" to mean: "Const~uction, 
altesation, de~nolition, installation, or repair work done under contract and paid for in whole or in 
part out of public funds ... ." Section 1720(b) defines "paid for in whole or in part out of p~lblic 
finds" to mean the following: "[tlhe payment of money or the equivalent of nloney by the state or 
political subdivision directly. to or on behalf of the public woslcs contractor, subcontractor, or 
developer" (4 1720(b)(l)); a "[t]ransfer by the state or political s~lbdivision of an asset of value for 
less than fair niarltet price" (5 1720(b)(3)); "[flees . . . loans . . . or other obligations that would 
normally be required in the execution of the contract, that are paid, reduced, charged at less than 
fair marltet value, waived, or forgiven by the state or political subdivision" ($ 1720(b)(4)); and 
"[c]redits that are applied by the state or political subdivision against repayment obligations to the 
state or political subdivision" ($ 1720(b)(6)). Lastly, section 1720(c)(3), sets fol-tli the following 
ex emptio~z: 

(c) Notwitllsta~~ding subdivisioll (b): . . . . 

(3) If the state or a political s~~bdivision reimburses a private developer 
'for costs that would llo~mally be borne by the p~lblic, or provides 
directly or indirectly a public subsidy to a private developlnent 
project that is de lninilnis in tlle col~text of the project, an 
othe~wise private developme~lt project shall not thereby becolzze 
subject to the requirements of this cllapter. 

4~ 1.epo1.t by Freitas and Fseitas, Engineering and Pla~uing Coilsultants ('Freitas") determined that the difference 
betweell the klconle stream for market rents and affordable rents of $1,368 per month will equal or exceed the amount 
of the $202,110 subsidy over the 55-year period of affordability ("Freitas repolt"). Freitas reconlnlended that Agency 
provide the subsidy 111 the form of a "silent second" loan. Accordi~~g to Fseitas: "The silent second deed of b-~lst is a no 
interest, defened loail with no monthly paynlents required. At the end of the required affordability period (55 years), 
the loall is totally forgiven. So, in essence, the silent second loan becomes a grant at the end of the affordability 
period." 

' ~ l l  section references are to the Labor Code, uilless otherwise provided. 
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It is undisputed tllat the Project i~ivolves constr~rctio~i done ~uider co~ztradt. Tlze issues are wlietl~er 
the above-described Agency co~ztrib~~tions constitute p aylne~its of p ~ ~ b l i c  f~ l~ ids  as defined by 
section 1720(b) and, if so, whether the Project is exellzpt fiom prevailing wage requisements ~l~zder 
tlze exe~iiptio-ii provided in section 1 720(c)(3). 

Age~lcy's $5 0,000 re imb~~rseen t  to Developer for the undergro~l~zding of utility li~ies and 
Agelicy's contribution of $37,500 for a~tworlc are "[t]he payment of 111oney . . . by tlie state or 
political subdivision directly to or on behalf of the . . . developer" withill tlie meaning of section 
1720@)(1)). Developer's argLlni&it that tlie $37,500 Agency contrib~~tioii for arfwol-lc is not a 
paynze~zt of public knds  beca~lse the a~Tworlc will be owned by Agency and displayed on a p.~~bl.ic 
ease~zie~~t witlzia Project is unpersuasive given the plain la~l'guage of this section. Agency's waiver 
of $27,720.80 in pennit fees is an additional paybent of public fiuzds ullder section 1720(b)(4) as 
''fees ... waived by tlze state or political s~~bdivision." The requesting party views the water 
sightslcredits, whicli were included in the transfer of the Robinette Site, as all additiolzal payment 
of public fi~nds. Given that tlie purchase price included the value of the water riglzts/credits as part 
of the fair marlcet valuation of tlie property, the water riglztslcredits does not appear to be a 
payment of public f~llzds under any statutoly provision. 

Regarding Agency's $202,110 s~lbsidy, it is characterized as a forgiven loan in the Freitas report 
and a credit against the purchase plice in tlze DDA. The subsidy allowed Developer to pay 
$1,682,890 for the Robinette Site, which is less than its appraised fair marlcet value under the 
Hannali and Wolf appraisals. Arguably, therefore, tlze $202,110 subsidy could fall under one or 
Inore of the following provisions: (1) a transfer of an asset for less than fair lnarltet price under 
section 1 720(b)(3); (2) a loa~i  that is forgiven under sectio~l 1 720(b)(4); and/or (3) a credit applied 
against repayment obligations under section 1720(b)(6). Developer contends tliat the 
determination of fair market price under section 1720(b)(3) slzould talce inlo consideration the 
difference in incolne stream from tlze loss of five marlcet-rate ~uiits for 55 years. Developer 
colzcludes tliat the $202,110 subsidy does not render the transfer below fair lnarlcet price ~uider 
section 1720(b)(3); it lnerely reflects the dirninutioli in the value of the property. 

It is, however, unnecessary to decide this issue because the aggregate sum of Agency co~itrib~ltions, 
including the $202,110 subsidy, is $317,330.80, which repre.sents only 1.4 percent of the total 
Project cost of $21,893,329.55. Tlie total subsidy fiom Agency is propo~tiol~ately s~nall enough in 
relation to tlze overall cost of tlie Project, sucl~ tliat the availability of tlze subsidy does not 
sigiifica~~tly affect the ecolzolnic viability of tlie Project. As such; under section 1720(c)(3), tlie 
public subsidy is considered de minimis in the colztext of the "otllerwise private develop~ilelzt 
project" and tliesehe, the Project is exempt froin prevailing wage require~ne~its." 

For the' foregoing reasons, the public subsidy to tlie Project is de niinilnis and tl~erefore does not 
relzder tliis otlienvise private development project a public work subject to prevailing wage 
requirenients. 

"llis is consistent with PW 2004-024, Net11 Mitsz~bishi Auto Dealership, T'iclorville Rerlevelopnzelzt Age~zcy (Marc11 18,  
2005) [a public subsidy represellti~lg 1.64 percent of the total project costs was found to be de minimis]. 
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I hope this dete~millatioll satisfactorily answers your inquiry. 

Sincerely, 

" 
Jolm C. Duncall 
Director 




